Keaton, Jennifer

DRDVADRNR

Frown: Cory Chase <convlviechase@gmailcom»
Sent: Monday, Juby 22, 2013 957 AM

Taxe WY Legiclative Rules Commaeanis
Subject: industrial hemp rules

Dear s, Birchfield,

While | don’t have a permit, { plan to apply for one during the next enrollment period. Please consider the implications
of the new regulatory framework with regards to our fledgling hemp industry. For WY to remain competitive with other
states and keep entrepreneurs and Tarmers in business, we mustn't forget about government overreach and it's
damaging affects on this {or any} industry. Saddling small businesses and small farrns with unnecessary reguiations will
stunt the progress of this program and hurt our state, it's farmers, businesses, and residents.

farn in full support of the recommendations from WY Hemp Industries Associztion, which help address redundsncies in
the law and wasteful costs to farmers. Creating licensure options instead of reguirements allows for smaller operations

to stay in tha black so they can work up to afford lcensure and other associated costs,

Thank you for your time and | hope vou will consider this input from a lifelong Wvian who wants 1o see his state grow
and thrive,

Sincerely,

Cory Chase

1602 Appalachian Highway
Dryfork, WV 26263

304-599-4506



West Virginia Department of Agriculiure
Kent A, Leenhardt, Commizsioner
Joserh L. Hatlon, Deputy Commissioner

July 26, 2019

Cory Chase
corylylechase@gmatt.corn

Prear My, Chase:

Thank vou for submitting public commants in response o the West Virginis Department of Agriculture’s
{WVDA's) proposed legislative rule, 61 C.S.R. §29, indusirial Hemp, and 61 C.5 R, §30, Hemp
Products. Al comments were reviewed by Department staff, compared to current Jaw and practices in
other junisdictinns, and covsidered for inclusion. Below are the responacs of the Department.

Comuent:
Your comunent expressed support for the comments submitiod by the West Virgima Hemp Iodostry
Association,

Response:

The Department has {ully responded to the comments submitted by the West Virginiz Hemp Tndustry
Association and those responses are on file with the West Virginia Secretary of State. A copy of that
response 1 attachod.

We appreciate your interest in these leglslative rales and your participaon to the publc commond
process, We look forward 1o working with you in the future,

Stocerely,

AN s
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West Virginia Department of Agriculiure
Kant A, Leonhardt, Sommissioner
Joseph L Hatton, Deputy Commilssionsr

Julby 26,3019

I Morgan Leach
WVHIEA Presidem

Piezr Mr, Leach;

Thack vou for submitting public comments in response to the West Virgimia Depariment of Agrisulture’s
(WVIIA s} proposed legsiative rule, 61 CLAR. §29, Industrial Hemp, aod &1 C.5.8. 830, Hemp
FProducts. All comments were reviewed by Department staff, compared to current law and practines in
other purisdictions, and considered for inclusion, Below are the respousss of the Department.

Comment:

§61-2%-3,11 - Wa oppose this section in its entirety. W, Fo. Cade §79-12E prohibits the depertment from
requiring a license o possess, bandle, or process hemp. “Morwithatanding any provision of the code to the
sotrary, a person seed net obisin 2 leense 1o possess, handls, transpart, or sell hemp products oy
exiracts, including those containing ene or more hemp-derived cannabineids, including CRD” B Ve,
Code FE9-12E-3 Industrict Hemp Licensing(H1i}

Response!

The Department disagrees with this interpretation. Licensure o grow industrial herap 18 specifically
reguired by West Virginia Code §19-125-5(8) (A person growing industrial hemp shall apply to the
comnissioner for a license on a form preseribed by the commisaioner”}. See alvo W, Va, Code §19-128-
7 {muthorizing milersaking for “[iscusing persons who wish to grow, cultivate, handle, or process
indoatrial hemp™, The langunage cited refers 1o required Heensure to hardie “hemyp products or extracts,”
and 1ot the raw hemp produoct.

Comment:

§63-35-L1Lb - We oppose the reguirement to re-submit background chocks afier three vears as i is pot
necessary due o section 4.5, Section 3.12.b is redundant of section 4.5 that eqmm a licensee {0 report
any subsequent changes to their applivabion, behuding the background <heck. Section 4.5 achieves the
same regulatory purpose that ensures the Licensse maintaing 2 clear background check o mainiain their
hemyp bheerse.

Response:

Dhuring the 2019 Regular Legisiative Session, the Legislature explicitty authorized backprowad cher‘ks of
hoth initial applicants and others involved with the program. See W, Vi, Code §19-12H.5() (Th
sormissioner shall raguire each frst-time applicant, and may estabhish requirverments for other persons
mvebved with the indusivial herp program, fo submit {0 4 stale and oationel crirosal history recowd
cheok.™). The Depariment mainiains that it is sound policy, both to pretect the integrity of the program
and to ensure compliance with the 2018 Farm Bill, which prohibits Heenswre of individuals whe

meiling address: 19G0 Kanswha Bivd, Bast, Chatlsaton, WY 253050008 | WWW. agriculiure . wy. 8oy
physiosl sddress: 217 Gus R, Douglass Lans, Charleston, WY 25342 o aranone "’”L‘;‘f"‘g'a‘ 00 SRR (s the Weategina DSRAat ar Agiiulte B s
tolephone: 304-BE8- 355D ~ fax: 204-558-2203 :




have committed certain felonies within the preceding ten years.

Comment:

§61-2%-4.1 - We oppose the requirement for Licensees to subiit o letter and their licenss (o the County
Sheriff and State Police. This purpose may be achieved by simply publishing the list of Licensees on the
WV Department of Agriculure’s webaite. This list is currendly is avaiiable on the Depariment’s websiiz
Eor the county Sherifls and State Polics to aocess,

Resprnses

The requirernent inquestion was added at the regquest of the Legislature during the 2019 Regular Session.
The Departmers belioves i is good policy Koy prowers and possessors of raw industrial hemp to work
collaboratively with law enforcement, and belicves that this requiretnent accomplishes that purpose.

Commeni:

§61-29-5 . We recommend the addition of model Ianguage in this section that fairly
accommodates various harvesting techtiques and markets for both intact flower and ground floral
materials harvested from hemp.

Besponse:

The Departraent s awaiting fusl guidanes from the US. Department of Agricuitire regarding the
sampling and testing protoccls that will be utilized. Until that guidance is provided, the Department has
chosen 1o utilize the cuerent testing protocols, Those protocols require pre-harvest testing, which nust be
done before barvest, and necessarily cannot verify the form in which the producer will witimately provide
the raaterial o the processor,

The Department notes that sampling and testing protecols are not explicitly 1aid out in its legisiative rule,
which allows the Departisent to adjest its policies based ont the feedback and direction provided by the
(L8, Depariment of Agriculure and the practices of surrounding states. The Depariment contonds that is
current pre-harvest samaphing practices are in Hoe with those atilized 1o Iarge number of other states and
do not put the Department outside the matnstrearn.

Commments

§6i-29-5.4 {1} - We recornmend an amendment with the follvwing language to permit duplicate
samphbug Tor thivd party snalysis."The saopded materiad shall be divided into three equal parts, One part
shall bensed for testing, one part shall be retained for refesting, and one part ey be sont by the
Departroent through thelr chain of custody protocols 1o a thivd party laborsiory, Sanpled material will
only be sent to a third party laboratory at the request and expense of the Licenses ™

Hesponse:

The Degartment declines to adopt this policy. A Hopnsee can coloct and send & sample to a third party at
the same time the Department collects its samples, Official resubis for reguired THC testing, however, are
determined by the Department laboratories, Furthar, the Departoent’s aboratories already split 2 single
savnple, as requirad by nie, inte two test batches, and farther divide each of those samples when
perforning testing, which allows for up to four tests of a satiple to be performed hefare an adverse
determination i made.

Commemki
§63-29-5.7 - We rcoommend that the Department be required to provide actual mileage tngurred
for inspection and samphbop. I the Departressd goes 10 & single coundy 10 tost rmitipie farms, that mileage



shonld be shared pro-rata between the farme that are inspecied on that trip. For example, i ihs
Department drives to a fann in Wood County for testing, they should not bill cach farm in Wood County
for the travel time and mileage from the Guthele Centor fo their frn, bul rather, the Depariment should
aggregate the travel time and mileage driving to that county and bill each fomer that was inspected with a
pri-fata share of that cost,

Response:
The Departuent oonours that the cinrent vule lamguage is suelear regarding actual mleage, and has
submittcd pmposcd chara"es o thﬁ ruie to addresq that isuus Se‘e Section 5 7 {“ﬁm part ofinspeatiﬂn aml

drive time, aa%@ag@; mspectmn md camplmg tame. In additmzl, oach hamsec sLa!I pay for ai} actual
incurrad laboratory analbysis testing costs that the Departmaerd cousiders appropriate, inchuding retesting.)

Comment:
B6i-29-6.18h - We opposed this requirement for the same reasons set forth in comment 1 shove.

Responses

As noted above, during the 2019 Raglar Legislative Session, the Legislature exphoitly sutborized
background checks of bolh indliad ae}phsan?s and others involved with the program. Sze W. Va. Code 8§19~
12E-5{c} {"The comrmssioner shall requive cach frst-time applicant, wnd may establish requirements for
ciber PETIONS mvohc*d with the industrial hemp program, to submit o 8 state and national oriminal
history record check”). The Department maintains that it is seund policy, both ?b protest the degrity of
the prz}gmm and 1o ensure corapliance with the 20108 Faowe Bill, winch profnbots Beensure of mdividuals
who have commitied coviaty felomics within the preceding ton venrs,

Comment:

861-30 - We oppose the requirament for regidtering those who possess, handie, tmnsport
or geli hemp products or extraets. Rather, we recommend that registering hemp products
be an “option” for retail establishroents in West Virginia, as the enabling statute prohibits
the department from requining themn to cbiain a license as stated in B, Va. Cade §15-
F2E,

Reaponse:
Pryring the 2015 Reguisr Leplslative Sassion, the Leplslamre divected the Departruant io develop
regilations for “[ifhe production, sale, possession, handling, or transport of hemp products and extracts,
imelnding those containing one or more hemp-derived oannabingids, nchuding OB W, Va, Code §19-
L2E-7{6}. Further, the Department was granted broad authority by the Legislatore to do so. Fellowing a
review of corrent regulatory siructures alveady ubiiized at the Department, and a review of the manner m
wihuch other States were addrassing henap products, the Departiment concluded that the most effective way
o fally carry out this legisiative mandate was (0 regnire registeation of both the products {which way
some from hoth inside and putside the siaie) and the 5@11&1“1;; lecations within the ?:im.ﬁ: of West Virginia,
The Departroent disagrees thal product and selling location registration constitsies 2 “de faoto™ Beonsure,
Registraliou is & mwimistenal task, whereas hoensure affords discretion and contemplstes evaluation of
eredentials and cligibility. However, following discussions with siskeholders and internal discussions, and
i further the goals estabiished above, the nule was amended o inchide 2 decal or other fodication that the
sedling location was muthorized end registered, which will aliow for casier regulation and reward those who
are following the nules. See Secton 5.7 (3.7, Belai facilities that revister with the Devadment will be
orovided a verification document. inthe form ofa certiﬁmte o othemqse ier d1ssx3.\ at thc:‘ retazl lm:atz 1
whmh ‘mii dndicate that the retail facilite is i




Comment:

§61-38-2.18 - We recommend the following amendment to this section to confonn with ¥ Va
Lode §15-13E.

"Licensee” means an madividual or business entity possessing a Hoense issued by

the Department to grow, handie, sultivate, or process henap, A “lcensee” also

means an ndividual or busiuess possessing 3 Hoense {ssued by the Depariment to

sell and/er distribute hemyp prodacta.

Hesponse:

The Department conours b part. The second portien of the definition addresses those whe are covered by
the registration process, and not by the Heensure covered by 81 C.8.8. § 29. The Depariment has created
g new definition of “Registrant”™ 1o address the soncerning pottion of Secticon 2,18, and has made changes
throughout the rule 1o correspond. The Department declines, howsver, to change the first portion of the
definition, because it is identical to that found 1o W, Va, Code §19-128-3(1).

Cormment:

H61-3-2.24 - We recommmend removing this section in Hy entivety. This section is redundant of
Section 2.13 that defines hemp, including the THC threchold. This section antomatically accommodates
the federal standards, allowiog the Department to conform with any changes on the federal leval,

Response:

The Brepartment declines to make this change. The inchision of this definition is necessary {o ensure that
thers will vt be confusion as o bow THO is debusd, This statement is abso needed in the event that the
Depariment need to change the way that THC is calculated, based on federal guidance.

Con anent:

§61-30-3.1 - We recommend removing the regqoiremend for retailers who sell hemp products to

register products grown and manufeetured in West Virginia. The Department will be involved in
regulating the production and manufsctiving of produscts sold in West Virginia, making these additional
fees unnecessary amd redundant. Seoction 4.1 required the manufacturer to register their products that
retatlers will altimately sell. The Department should require registralion for cut of state products to ensure
that they meet our guabty control standards as they were pot grown of manuizctured in the state under our
regulatory framework,

Hesponse:

The Department disagrees. There are currently no other miles to reguiste final bemp products. The
WYIIA needs {6 know what [inal producis ave on the market {regardiess of the product erigin). This will
ensure that all bemp products, not just those manafactured oulside of the state, that are on the market are
safe for pubbio use. Mareover, the Depantment’s oversight of the production and manufacturing prooess
{covered 1 61 C5.R. §29) addresses the process for manufpcturing products, and not the content,
labaling claims, o other 1ssyes related to the products themselves that are addressed by this legislative
mile.

Compient:

§6i-30-4.3 - We recomimend removing this section in s entivety, Rather, we suggest that the
mamufacturer or retailer of o product be reguired to register with the Department to put the Department on
notice, bul ool be required corapanies to “register” every single hemp product at $206.00 per product.

Response:
The fee related (o the registration of product will be used toward cosis inowrred by the registration
specialist, compliance officer, regulatory inspeciors, chemists, and microbiologists and related costs to



oollzct samples, determine the suitebility of the product labels, and analyee the samples for a variety of
different analyvies. The Depariment 3s sot supported fisoally by any other means for this program and will
net be capable of ensuring safe henyp products and consumer safety withoul the fees, Moreover, in setting
its foos, the Department has oviewed fee structores and costs o other states and has determined that the
fers eatablished are both necessary 10 support the program and reasonable sompared o other jurisdictions.
See W, Va, Code §19-12E-7(4) (permitting legislative rules to address the “[zlssessment of foes that are
covmensurate with the costs of the commissioner’s activitics in Heensing, testing, and supervising
indusivial homg prodoction™).

Comment:

£61-30-5 - We rscorsmend removing this section i s cutirety as i conflicts with W, Va. Code
SI9-12E. The Departinent 18 in cssence reguriring a “de facto license” to distribute hemyp products or
extracts. This is an ovemeach and exceeds the scope of regulatory authority granted by the West Virginia
Legislature in the enahling statiie.

Hesponse:

The Department disagrees that product and selling bocation registration constitutes a “de facto” Heensure.
Hegistration is a ministerial task, whereas licensure affords discretion and contemplates evaluation of
crederndials and oligibility. However, following discusalons with stakeholders and internal discussions, and
to further the goals established above, the rale was amended to include a decal or other indication thas the
seling location was authorized and registered, which will allow for easier regulation and reward those who

%

whind
sroshacts. .
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During the 2019 Regular Legislative Sessdon, the Legislature directed the Department to develop
regulations for “{tthe production, sale, possession, handiing, or transport of herap products and extracts,
including those contaferag one or yonve herap-devived canuabinoids, including CBD W, Va, Code §19-
FIE-T{E). Further, the Deparlment was granted broad anthority by the Legislature 1o do so. Following a
review of current repulaiory structiures already uiilized ai the Deparimiont, and a review of the manacr in
which other States were addressing hemp products, the Depariment concluded that the most effective way
to fully carry out this legislative mnandate was 10 require regisiration of both the products {(which may
eome from both inside and ouiside the state) and the selling Iocations within the Staic of West Virginia.

o

o




Hesponse:
The Departroeot cencus in part, and has moedified secion 18,1 e remove referonces to 8 “Boonse”™ and
replace that reference with a renewal of regisiration,

We appreciate your interest in these legistative ruies and your participation in the public comient
process, and we look forward to working with you in the fuure,

Sinoerely,
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Kent A, Leonhardt

Commissioner



Keston, Jesnifer

WY Legislative Rules Comments
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Froem: Karen Simg <kfsiack8

Manday, July 22, 2018 &
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Sent

as Lomments <ruisscomments@wveda.us>

Subject: Rules comments for hemp

To: WV Legisiative Ru

Please ses our commenis attached.

Karen Sims

i



WNIA

West Virginia Hemp
Endusiriss dssociation
B02 29th St Vienna,
West Virginia 26105
wihia.org

July 15, 2019

Madison Birchfisld

West Virginia Departrocnt of Agricultare
19040 Kanawha Blvd. Hast, Room E-28
Charleston, West YVirginia, 253053170

NN IEN
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A
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Ms. Birchfield:

RE: PUBLIC COMMENTS FOR TITLE SERIES 61-2% AND 61-30

Pleass see the following public comrmernds to the above referenced lepislative role woendrments.

TITLESERIER 6129
Lo $61-3%-3,11 - We oppose this seotion in its enlirety. ¥ Ve Code 78828 wrohibiis the

Los

B

depariment from aqus Ing » Heense 10 possess, handle, or procoss hemp,

“N(?‘i\i-’iib*liﬁi““‘lg any provisian of the code to the confrary, 3 persan gg ‘e;i!hgi
obining loense fe posseas bandin fransnari g as i%semg vhrodnds g
extracts. including those containing one oy more hewmp-darived ¢ :-'J-ﬂiﬁu{‘idﬁ.

ineluding CBIV® ¥ Ve Code §7 9«M£s~5 Sdusiviad Hem Ldeonsing &} £74

-

SHL30-3 420 - We oppose the requivement o re-submit background checks after three
VRS 46 i s pol necessary dus to seehon 4.5, Sechion 3.12.0 & redundant of section 435
that requsives & loenses fo rapotrt any subseguent changes o thelr appHeation, moluding
the background check. Section 4.3 achieves the sanw repulatory purpose that ensures the
Licemses maintaing 2 clear background a,hﬁ,}\ m‘sﬁm their hemp loense.

4

H61-3%-4.1 ~ We oppose the regoirement Tor Licensess 1 submil 8 letter and their Hoense
o the County Sheriff and Sate Police. This purpose may be schieved by simply
publshing fhe Hat of Licensess on the WV Departme tof Agriculturs’s webaite, This Hst
is currendly is available on the Departent’s websile for the counly Sheriffs and State

Polics 10 accoss
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Karen Sims
KIslackB%@pmail.oom

Doar Ms. Stms:

West Virginia Department of Agriculiure

Kent A Leonhardt, Commissioner
Joseph L Hatton, Deputy Commissioner

Taly 26, 2018

Thank you for snbmiting pubdic comroests in maponse to the West Virginia Deportinent of Agriculture’s
{WVDIA's) proposed legislative mle, £1 CLR.R. §29, Industrial Hemp, and 61 C.5.R. §38, Hemp
Products. All comments were eviewed by Diepartment staff, compared to current law and practices

other jurisd

Comment:
Your commend expressed support for the commenis subsxitied by fhe West Virginia Hemp Industry
Association.

Hesponse:
The Depariment has fully responded to the comments sabmitied by the West Virginia Hemp Industry
Association and those responses are on file with the West Virginia Seorstary of State, A copy of that
response is attached

iciions, and considered for inclusion. Below are the responses of the Department.

We appreciate your foterest in fhese legislative niles and vonr participation in the public comment
process. We look forward to working with you in the futore.

Sineerely,

L

= \.\,

Kent A, Loonha *dt
Commissioner
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West Virginia Department of Agriculiure
Kent A, Leonhardt, Commissionsy
Jdoseph L Hatton, Depuly Commissionar

Fuly 26, 2018

I Morgan Leach
WYHIA President

Jear Mr, Leach:

Thank vou for submitting public comments in responge (o the West Virginda Depariment of Agricalives’s
{WVIDIAs) proposed legi sh tive rpde, 81 CERL §29, Induetrial Henp, and 63 C.ER §38, Hemp
Produocty, All comments were reviewed by Department staff] comnparad to cwrrent law and practices in

~.

other jurisdictions, and Mv}miu d for inelosion, Below are the responses of the Departrasat.

Comment:

§e1-303.31 - We oppose thus section in s entirety, B, Fa, Cede §I8I2F prohibits the d@pasmmm from
tequinng 2 osoae to possess, handle, or procgss bemp. “Nebwithstanding any provision of the code to the
CONrary, 2 person meed nod oblain a Meonse to possesy, handle, msmgmsﬁ o sefl homp products oy
sxiracts, including those confaiming one or ruore herap-dorived cannabingids, ineloding CBD W Fa
Code IGIIRS fnduserial Hemp Licensing{Biin

Hesponse:

The De p&ﬂi]”f‘l‘i disg g** 26 with this interprefation. Licensure to grow industriz! hemp is speciBically
recived by West Virginia Code Q‘i‘) 23.; S A poarson growing ndostrial homp shall :s;»".oi’c {o the
gommissioner for a im, 3{* on a form preseribed by the commussioner.™ ) See afse W Va, Code §19 128

ish 1o grow, caltivate, bandle, or nrocess
andle “hemp products or exiracts,”

T {authorizing rulemaking for “{’}wr‘smw;g persens who w
wdustnial bemp™ The imgu&t, & cited refers o reguired Hoenmme to
andd not the raw hemp produet.

Clomment:

E61-28.3 120 - We oppose the -‘mmz et o re-submit backgronad cheoks afler ifm:e Years as 1 i not

necersary due o section -’i 5. Section 31200 is redundant of seotion 4.5 that reguires 8 Hoenses 1o repont
any suhsoguent changes o thedre pgﬂsa afon, inchuding the background cheok. Section 4.5 achioves the

same 1 regulaiory purpose ;ha‘. gnsurey the Lisensee maitaing a cloar background check o malntain their
homap Hoense,

Hespowuse:

Daring the 2018 Repular Logislative Bession, the Legislanre explicitly ainhorized hackground checks of
both initial apphcants and others involved with the program. See W, Va. Code §18-12E8-5{¢} ("The
comaisziongr shall requive each frsttime applicant, and may ea rdb‘...h;eqmreme ais for other persons
involved with the industrial hemp program, 1o submil {0 2 stale and nations! euminal bistory record
check.”"}, The Departiment nuatniging that # is sound poliey, notl; o protect the inteprity of the program
and to ensure complance with the 2018 Farm Bl which prohibnts Lcenswe of imndividuals whe

rigiing address: 1900 Kenewna o, Fust, Charlsston, Wy 253050008 | Www. agricullure wyv. gov

physioal sddvess 217 Gus &, Douglees Lane, Charlesuon, Wy 25345 1 In ronorunnae wita faderal and steie iaws, the West Wiginia D““a""“"'””‘?
i dincrimingl i its RTOSTRING BT Serines on e nagkn ot

relannons 30A-REE-3550 ¢ far 30458802032 P ancestry, disbRity Uncinding Dindness), mediest conaliion, i




have somntied contain felonies within the preceding ton years.

Commends

§61-28-4.1 - We oppose the requirement for Licensees fo submit 2 letter and their Heense to the Couniy

Sheriif and State Police. This purpose meay be achieved by stmply publishing the Hat of Licensees on the
WY Diepartment of Agricubture’s website. This Hst is cwrently ir available on the Departmaent’s websits
for the county Sheafts and State Police {o aecess,

Response:

The requiremesnt in question was added at the request of the Legisiature during the 2019 Regnlar Session,
The Department belioves # i3 good poliny for growens and possessors of raw Tndostolal bemp (o work
coliaboratively with law enforcement, and believes that this requirement accomplishes that purpose.

Comment:

861288 - We recommend the addition of mode! Janguage in this section that fairly
aecommodates various harvesting techniques and markets for both intact Bower and ground floral
meterials harvested fror hemp.

Response:

The Department is swaiting Tosl pudeece frore the WS, Diepartment of Sgriculinee regarding the
sampling and (esting protoeods that will be wtilized, Until that gpuidance is provided, the Departiment has
chasen 0 atilize the cuerent testing protocels. Thase protocsls reqguire pre-harvest testing, which must be
done before hayvest, and necessarily cannot verify the formm in which the producer will ultisaately provide
the material to the processor.

The Departoent notes that sampling and testing protocols are not explicitly laid out in its legislative mile,
which allows the Departiment b adjust its policies based on the feedback and direction provided by the
UK. Diepattmoent of Agnceliure and the prastices of swrounding states. Tl Department contends that its
current pre-harvest sampling practicss are in line with those utilized in larpe rumber of other staiss and
do not put the Departiment ouiside the mainstrean.

Comoent:

8631-29-5.4 {B) - We recommend an amendiment with the following language 1o permit duphicste
sanipling Tor third party analysic."The sanapled matexial shall be divided into three equal parts. One pact
shall beused for testing, one part shall be retained for retesting, and one part may be sent by the
Plepartment through their chain of custody protocols o 2 thind party laboratory. Sampled material will
only be sent to 3 third party Isboratory at the request and expense of the Licenses.”

Response:

The Departinent declines 1o adopt this policy. A lcenses can collect and send a sample 1o a third party at
ihe same time the Department collects s saroples, Official resnlis for required THC testing, however, are
derermined by the Department iaboratordes. Further, the Depariment’s lahoratories already split 2 single
satnple, as requirsd by rule, info two test balches, and further divide each of those samples when
performing testing, which allows for up to four tests of 2 semiple to be performed before an adverse
detormination s made.

Commend:
§61-29-5.7 - We recommend that the Departinent be reguized to provide actusl mileage incurred
for inspection and sampling. If the Department goes to a single connty to fost multiple fanms, that mileags



shonld be shared pro-rala betwsen the farms that are inspeoted on that tip. Por example, ifthe
Dyepartment drives to a farm in Wood County for testing, they should not hill zach farm in Wood County
for the traved tme awd milesge Gom the Guihrie Center o thedr farm, bt rather, the Department should
apgregate the travel tme and mileage driving to that county and bill pach fammer that was inspected with a
pro-rata share of that cost.

Hesponee:

The Department concurs that the ourrent rule language is unelear regarding sctual mileage, and has
%ﬂb‘ﬁ!tibt pmpuscm changes o ths rule {o addn,sa that 1ssue. See Bection 57 (*As part of inspechon and
s A charge of § -eﬁfhmar per inspector for achal
drive fime, m&e&ge; mspcctmn and sampli mc time, In addition, sach licensee shall pay for all scinal
imcurred laboratory analysis esting costs that the Department considers appropriste, inclading retesting)

Corpament:
§61-29-6.81b - We opposed this requiremert for the same reasons set forily in comment 1 above.

Hesponse:

As noted above, during the 2019 Beguiar Legislabive Session, the Legisiatare exphioitly authorized
background checks of both initial applicants and others involved with the progran, See W, Va. Code §15-
12E-5{c) ("The commissioner shall require each frst-Ume appdicnnt, and may ostablish requirements fur
other persens involved with the industris! hemp program, o submit {0 a state and national criminal
history record check.”™). The Depariment maintains that 1 is sound policy, bath to protect the infegrity of
the program and (o enstre compliance with the 2018 Farm Bill, which prohibits Heensure of individuals
who have commitied certain felonies within the preceding fen vears

Commrent:

§63-38 - We oppose the reguireresrd for regisieving those who possess, handle, transport
or sell emp products or oxtracts, Rather, we recomumend that registering homp products
be an “option” for retall establishments in West Virginia, as the cnabling siatite prohibits
the departent from requiring them te obtain a license as stated mn B0 Va. Code §7%-
f2E.

Response:
During the 2319 Repalar Legislative Session, the Tegisiature divected the Plepartoent 1o develop
regulatione for “Iihe production, sale, possession, hapdling, or fransport of kemp products and extrasts,
mcludiog those containing one or more hemp-derived caunabinoidy, inclnding CBD7 W, Va, Code §15-
12E-7{6). Further, the Depariment was granted broad authority by the Legia lature fo do so. Fol Howing a
review Of current regulaiory structures already utthized at the Departruont, and & review of the manner in
which other States were addressing hevop producis, the Depariment concluded that the wost effective way
o fuily carry oui this legisiative mandate wag (o oguire regisiration of both the products {which may
compe From both fnside and outside the slawe) and the selling boeations within the Sate of West Virginia
The Depariment disagrees that product and selling Iocation registration constitntes 2 “de facto” linensure,
Registration is a mimdsterial task, whereas lHeensure affords disoretion and conternplates evalustion of
redentials and el 1g11>1]m However, following discussions with stakeholders and infernal discussions, and
o Turther the poals esiablished above, the rule was amended 1o include a decal or other indication that the
selling location was authorized and registered, which will allow for easier regulation and reward those whe
are following the rules. See Beetion 5.7 (95,7, Retwl fcilities thal resister with the Deveriment will be
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Comnent:

§61-38-2.18 - We recommend the following amwendmeni to this section o conform with 3 Ve
Code §19-12E,

"Lacenses” meaos an individual or business entity possessing a Heense fssaed by

the Department fo grow, handle, cultivate, or process henp. A “licenses™ als

mueans an individusl o bustoess possessing @ Heense issoed by the Depariiment to

sell andfor distribote hewp products.

Responses

The Depariracat concurs i1 part. The second portion of the definttios addresses those who are covered by
the registration prooess, and not by the licensure covered by 61 C.8.8. § 29, The Departinent has created
a new definition of “Registrant” 1o address the concerning portion of Section 2,15, and has made changes
throughoul the rule o correspond. The Department declines, however, to change the first portion of the
definition, hecanse it is identical to that found in W. ¥Va. Code §19-12E-3¢i

Conment:

§61-30-0.24 - We reoommend removing this section {n ity eativety. This section is redundant of
Section 2.13 that defines hemp, inchiding the THC threshold. This section automatically sccommuodates
the federal standerds, allowing the Depariment 10 conforza with any changes on the federal level.

Respomse:

The Deparimnent declines to make this change. The inclusion of this definition is necossary to ensure that
there wiil not be conbusion as to how THO is defined. s statement is also nseded in the event that the
Department need to change the way that THC s caleolated, based on {ederal puidance.

{ormient:

§61-30-1.1 - We recommend removing the requirement for retailers who el hemp products (o

register products grown and manufactored i West Virginea. The Depariment will be involved in
regulating the production and mamufachuring of products sold in West Virzinia, making these additional
fees unnscessary and redundant. Section 4.1 required the menufacturer to register their products that
retailers will ultimately sell. The Department should reguire registration for out of state producis 1o ensure
that they reset our guality control standards as they wore not grows or manufactured in the state noder our
regulatory framework,

Response:

The Department disagrees. There are currently ne other niles 1o regulate final heap producis. The
WYDA needs to know what Bnal produocts are ot the market {regardiess of the product origing. This will
ensure that all hemp products, not just those mammfactured outside of the state, that are on the market are
safe for public nse, Moreovar, the Brpartroent’s oversight of the production and manufacturing process
{eovered in 61 TS8R, §29) addresses the process for manufacturing products, and not the sontent,
labeling clatme, or other issues related o the products homselves thal are addressed by this legislative
rule.

Commcnt:

B&1-30-4.3 - We recommend removing this section in ite entirety. Rathar, we suggest that the
manufaciorer or retailer of a product be required 10 register with the Department to put the Depariment on
notice, bul not be required conmpanies o “register” every single harop product at 3200.00 per product,

Besponse:
The fee selated to the registration of product will be vsed woward costs incurred by the registration
specialist, comphiance officer, regulatory inspectors, chemists, and microbiologists and related nosts o



collect sampies, determine the suitability of the product labels, and analyze the samples fie a varisty of
different analytes. The Department s not supportad fiscally by any other means for this program and will
not be capable of ensuning safe bemp products and consumer safety without the fees, Moreover, in seliing
its fees, the Department has reviewed feo steustores and costs 1o other states aud has deternined that the
fees cstablished are both necessary to support the program and reasonable compared to other jurisdictions,
See W, Va, Oode §19-12E-7(4) {parmitiing legislative rules 1o address the “[alssessreent of fees that are
commensurate with the costs of the commissioner’s activities in licensing, testing. and supervising
industrial hernp production’™.

Comment:

§61-30-5 - We recommend removing this section in is entirety as it contlicts with ¥, ¥a Code
ST9-12E, The Depariment 1@ in cesenee requiring a “de felo license™ to distrionte homp products ot
exiracts. Tius is an overreach and enceeds the scope of regulatory authority grapted by the Weat Virginia
Legislature in the enabling static,

Hesponse:

The Departroont dissgress that prodact and selling looslion regisination constitutes a “de facte™ licensure,
Eepisiration is 3 ministerial task, whereas licensure affords discretion and comtemplates evaluation of
credentials and ehgibility. However, following discussions with stakeboidere and intemal discussions, and
to further the goals established above, the rule was amended to include a decal or other indication thal the
selling location was anthorized and registered, which will allow for casier regulntion and reward those who

During the 2019 Regolar Legislative Session, the Legisiaure directed the Departmend to develop
regulations for “[tihe production, sale, possession, handling, or transport of bemp products and exiracts,
including those confaining one or more hemp-derived canuabimcids, inchuding CHDW. Va, Code §15-
FIE-T6). Purther, the Department was granted broad authority by the Legisiature 1o do so, Following a
review of current regulatory structures already wtilized ai the Department, and a review of the magmmer in
winch other States wors addrossing hemp produets, the Department coneluded that the most effective way
to fully carry out this legislative mandate was o require reglatration of both the prodacts {which may
come from both insdde and outside the sitate) and the selling lecations within the State of West Virginia.

Comment:
§561-30-9 - We recommend the addition of a “notice reguirement”™ for manufacturers and relailers
before they are tnspected and fesied by the Depariment.

Hesponse:

The Departruent disagrees with providing a notice requirement, Effective regulation requires that
regulated cntitics no be apprised of when they will be inspected or reviewed, as the Depariment wants 2
trug “spapshot” of what happens in 2 normal workday., Providing notice would undermine the infegrity
and legitimacy of the regulatory program. Morgover, the Departiment does not carrently give notice for
amy dher programs.

Commeni:

§&1-30-10 - Section 10,1 expressly states that the seller iz reguired to apply for their “licenss”
ancually. We recornmend removing all reforences to “ssllec” 1o this sechion as it conflicts with ¥, Va.
Code §19-12F for the reasons stated herein,



Response:
The Departiment concurs in part, and has modified seetion 10.1 to remove references to a *license” and
replace that reforonce with & renewal of registration.

We sppreciate your interest in thees legisiative rules and yonr partisipation in the public cormen
rrocess, and we ook forward (o working with vou in the fature.

" .
Sincerely,
=
g & ST
et 2 LT L O ¥

Kent A Leonhardi
Commissionsr



Keaton, Jennifer

Lo
Frasm: Mike Weaver <mbweavi @gmail.coms
St Sunday, July 21, 2019 12:36 PM
To WV Legislative Fules Comments
Subject industrial hernp reguiation changes

Vam writing in regard to the proposed changas In the regulations to state that | wholebeartedly support the
recommended the changes submitied by West Virginia Industrial Homp Association in their letter dated July 15, 2013,

While | understand that WD intends 1o, and should, police this fledgling industry it seems that “...1oo much too
saon..” applies hera.

My recommendation is that we allow folks to izarn and get established in this new industry with as basic a regulatory
scheme as possible, This will allow problem areas to be identified and evaluated for the best regufatory remedies and
delt with accordingly in the future.

The same applies to the fes schedules as proposed. let's get established and increase or work in additional feesina
year o twa, i nacessary, after folks get their feet on the ground and start sesing a return on their investment.

Parsons wishing to discuss these issues further or I may be of assisianes in this or other matters please contact me at
304-668-2526 or mbhwaaviSguall

ey
L8N

Thank yau for your tims,

Mike Weaver
Hemp grower and farmer
Pandieton County, WY



West Virginia Department of Agriculture
Kent A, Leonhardt, Commissioner
Joseph L. Hatton, Deputy Commissioner

Julby 26, 2019

Mike Weaver
mbweavig@gmail.com

Digar My, Weaver:

Thank you For submithiog public comments in response t0 the West Virgioia Departinent of Agriculhme’s
{WVIDIA’S) proposed legislative rule, 81 CBB. §22, Industrial Hersp, and 61 U8R, §38, Hemp PFroducts.
Al corarnents were reviewed by Department siaff, compared fo oxment law and practices in ather jurisdictions,
and constdered for inclasion. Relow are the responses of the Depariment.

Comment:
Your conunent fivst exprassed support for the semments submitied by the West Virgmia Hemyp Industry
Agsociation.

Hesponse:

The Depariment has fully responded to the comments submitted by the West Virginia Heorap Tndusiry
Association and those responses are on file with the West Virginia Secretary of State. A copy of that response
ia attached.

Conument:
¥ou baliove the foos charged by the Depariment are too high for bewp producs,

Responag:

Purgpant o W, Va Code 519128704, the WV Legisiature authorized the Department (o establish legislatve
rides for a regulatory program and 10 set foos at 2 level that was self-sustaining. No additions} apyropriations
were made by the WV Legislature for the hemp progrems, inchuding the regulation of hernp producis, mabing
fees necessary.  Afler reviewing the foo sirnotnres and cosiy in other states, the Department determined thess
hemp and herap product fees are reasonable, they are n line with other slates’ fees, and in many cases are
much lower.

‘The product regisiration foe will be used 1oward Department costy incurred by the registration spocialist,
compliance officer, regulatory inspectors, chemists, and microbiclogists and related cosis 1o collest samples,
determine the suitability of the product labels, and analyvze the samples for a variety of different snalytes,
Without the program fees, the Department will be incapable of enmring consumer safety.

Ses W. Va. Code §19-12E-7{4} {permitting legislative mules to address the “[alssessment of fees that are
commensvrale with the coste of the commissioner’s activities in leensing, testing, and supervising industrial
Bemp pradustion”™),

We spprociaie vour intersst in these legislative rules and your participation o the public commeni process, We
ook forward to wodking with vou in the future,

Sincerely,

2 T R

R ‘{‘\“‘:’- e S {,‘\‘\“"“E{:\\“'b\.“;-"- 0 e el
Kent A, Leonhardt
Commizsioner

www. Agricutture . wy. gov
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West Virginia Department of Agriculture
Kent A, Leonhardt, Commissionsr
toseph L. Hatton, Deputy Commissioner

July 25, 2019

E Morgan Leach

WYHIA Presidemt

Dear Mr. Leach:

Thank vou for submitting public comments in response o the West Virginia Department of Agrieniture’s
(WYEDATs) proposed legislative rule, 81 CLE.R. §29, Endustrist Hemp, and 63 C.S.R. §36, Hemp
Products. All comments were reviewed by Department staff, compared to corvent law and practices in
cther junisdictions, and considered for inclusion, Below are the responses of the Department,

Comment:

561-2%.3.5% - We oppose this section in its entiretv, B, Ve, Code §I8-13F prohuibils the department from
reguiring & license i possess, handle, or process hemp, “Motwithstanding any provision of the code to the
conirary, a person aeed not obtain a license to possess, handle, iransport, or scll hemp prodocis or
extracts, inoluding those contaiting oue or more hewmp-derived cennabinoids, inchuding CBD. WL Va
Code §I2-12E-5 Induseripl Hemp Licensing(f(I)

Rezponse:

The Departrnent disagrees with this iderpretation, Licensure (o grow industiial bemp is specifically
required by Waest Virginia Code §19-12E-5(g) {“A person prowing industrial Lewp shall apply io the
commissioner for a license on a form presertbed by the commissioner.™). See also W, Va, Code §19-125-
7 {authorizing rulemaking for “{Hicensing persons who wish 1o grow, cultivate, hendle, or process
mdustrial hemp™). The language cited refers to required liceosure {0 handle “hemp products or extracts,”
and aod the 1w herop product.

Comment:

§61-29.3.1Lb ~ We opposc the reguiresnent to re-subinit background checks afier three vears as i i3 1ot
necessary due to section 4.5, Rection 312 b ds redundant of section 4.5 that requires a Heensee to report
anty subseguend changes (o their application, ncloding the background check. Section 4.5 achieves the
same regnlatory purposs that eosures the Liconses maintaing 2 olear background check 10 maintain their
hernp Lcense.

Response:

During the 2019 Regular Legislative Session, the Legislature explicitly authorized background checks of
koth innial applicants and ehers involved with the program, See W, Va. Code §12-12E-5¢) (“Fhe
commissioner shall require each first-time applicant, and may establish requirements for other persons
involved with the indusirial herep program, to submit o 2 state and ational cominal history reeord
check "}, The Department maintains that it is sound policy, both to proiect the integrity of the program
and to ensure compliance with the 2018 Farms Bill, which probibits Ucensure of 1ndividuals who

siling address: 1900 Kanawha Sive. Eser, Dhardeston, Wy 253050008 ¢ Www. agriculiure . wv. gov

physical address: 217 Gus 7 Douglasy Lane, Charleston, Wy 25374 in aanordance Wih fadersl snd siate i, the West Virginls Deparment oF Agilsulwrs is pmnisied foom
R ' T R ’ - s U Fperkwingticn in 1S progrems and sens the Dasi of race, wolar, relifion, sex, mre, national origh ar
lelpphong: 304-BRE-30E0 o fa: B04-8BE-2703 1 ancesty, tsatiiy Snciuding Dinoness), ediset sondition, mzdtal 2iefle, velaran sistos, aad politics! ailiistion.




have committed certaln Relouies within the preceding fon vears.

Comment:

§61-28-3.1 - We oppose the reguirement for Licensees to submit a letter and theiwr license to the County
Sheriff and State Police. This purposs may be achieved by simply pobiishing the Hat of Livensess on the
WY Department of Agriculture’s website. This Hst is currently is available on the Departiment’s website
for the ooty Sheriffe and State Pobios to access.

Response:

The requirement in question was added at the request of the Legisiature donog the 2019 Begular Session.
The Department believes it is good policy for growers and possessore of raw industrial hemp to work
collaboratively with law snforcersent, ard believes that this requirement accomplishes that purpose.
Comment:

$61-29-5 - We rocommend the addition of mode! language in thia scction that fairly

aceonnmadates varions barvesting technigues aned markets for both fotact fower and ground floral
materials harvested from henp.

Response:

The Department (s awaiting final guidance from the ULS. Depariment of Agricalure regarding the
sampling and {esting protocols that will be utilized. Until thet gpuidanee i3 provided, the Department has
chosen to utilize the current testing protocels. Those protocols require pre-harvest testing, which must be
done before barvest, aod necessarly canuot venify the form m which the produscer will sltimately provide
the material to the processor.

The Diepartmerd notes that sampling and testing prodocols are not sxplicitly [3id out in i lepislative rule,
which alfows the Departmaent to adjust its policies based on the feedback and direction provided by the
LS. Drepartment of Agricultnre and the practioes of surrounding siates, The Departroent contends that its
current pre-larvest sampling practices arg in line with those utilized in large namber of other states and
do not put the Depariment oulside the mainstream.

Commnient:

§61-2%-5.4 (b} - We recommend an amendment with the following language to permit duplicate
sampling for thind party analysis.“The sampled material shafl be divided into three equal parts. One parl
shall beused for testing, oue part shall be retaned for retesting, and oue part may be sent by the
Dicpanment throngh their chain of custedy protocols o a third party laboratory. Sampled miaterial will
only be sent to a third party laboratory al the request and expense of the Licensee.”

Response:

The Department declines to adopt this policy. A licenses can eollect and send 2 sample to a thind party af
the same time the Department collects @s samples., Official resalts for reguived THC testing, however, are
determined by the Depaniment [aboratories. Further, the Departrnent’s laboratorics already aplif a single
sample, a8 requrired by mile, into 1wo test batches, and further divide each of those samples when
performing testing, which allows for up to four tests of & sample to be perforrned before an adverse
determination is made.

Comment:
§61-28.5.7 - We recommend that the Deparimerg be reguired to provide actus! mileage incurred
for inspection and sarmphing. I the Diepaniment gocs o a single county 0 et multiple farmas, that mileage



should be shared pro-rate between the farms that are mspected on that trip. For example, if the
Tiepartment drives to a farm is Wood County for testing, they should not bill each farm in Wood County
for the travel time and mileage from the Guthrie Center to their farm, but rather, the Department should
azpregate the travel time and mileage driving to that county and bill each farmer thal was spacted with a
pro-rala share of that cost.,

Hesponse:

The Department coneurs that the current rule languape ie unclear regarding actual milsage, and has
submiitad pronosed changes to the rale to address that tisue. See Section 5.7 {%As part of inspection and
testing, each licensee shall pay actual mileage incured, plus a charge of §358/hour per inspecior for aclual
drive time, mtheape; (nepection and saropliog time. To addiion, gach Boenses shall pay fur all actual
incurred laboratory analbyvsis festing costs that the Depaniment considers appropriste, including retesting)

Copument:
§61-39-0.11h - We opposed this requirement for the same roasons sol forth In conmment 1 shove.

Response:

Az noted above, dormg the 2019 Regular Legislative Session, the Legislature explicitly suthorized
background checks of both initial applicants and others mnvolved with the program. See W, Va. Code §19-
12E-3{¢) {"The commissionsr shall require each tirsttinee applicant, and may estabhsh requirements for
othor porsows inveived with the industrial homp progran, to subimit to & state and national criminal
history renord cheok™). The Departmerns mamiaing that it s searsd polioy, both to protect the integrity of
the program aud 10 ensure wn‘pddnm with the 2018 Farm Bil, which prohibits Boensure of individuals
who have commitied conzin felonies within the preceding ten years,

Coanmment:

§61-30 - We oppose the requirerent for registering thoss who possess, handle, transpornt
or sell hemp products or extracts, Rather, we recommend that registering hemp produots
be an “option” for retail establishments in West Virginia, as the suabling statuie prohibiis
ihe deperinent from requirtng thom to oblain a lloonse as stated in B Vo Code §19-
F2E.

Respoase:
Dwring {he 2019 Regular Legislative Session, the Lepislature directed the Depariment to dovelop
regniationg for “ltthe production, sale, possession, handling, or transport of hemp prodocts and extracts
inchuding those containing oae or mors hemp-derived "‘mnabmoma, inclading CBIDT W, Va, Code §19-
PZE-FH o) Purther, the Department was aranied broad anthonty by the Lt,gmazure to do so. Followmg a
review of current regulatory structures already viilized at the Departinent, and a review of the manner s
which other States were addressing heop prodacis, the Departmernt concluded that the most effective way
to fully carry out this legisiative mandate was to reguire registvation of both the producis {which may
come from hoth inside and oulside the state) and the selling locations within the State of West Virginia,
The Department disagrees that product and selling location segistration constitutes a “de facio™ licensure,
Regisiration is @ ministerial task, whereas leensure affords discretion and contempiates evaluation of
credentials and eligibility, However, fodlowing disoussions with stakehelders and interoal discussions, and
o further the goals established above, the ruia was amended o inchude a decal or other indication that the
selling location was suthorized and regisiered, which will aliow for eamer regniation snd reward those who
arg following the rules, See Section 3.7 (5.7, Rotet] facilities ith the Department will be
arovided 3 verification document, in the form s\f 5 certificate or otherwise, for disalav 2l the retail Jocation,

wmeh WA_E indicate that the refeil facilivy 1s. au awthorized looation for the sale andfor disttibution of hemy




{ommeni:

861-30-2.18 - We recommend the following amendrosnt to this section 1o conform with ¥ Fa
Code §19-I2F.

“Licenses™ means an individoal or business entity possessing 2 Hoense issued by

the Department to grow, handle, coltivate, or process hemp. A “Heensee” also

ragans &n individeal or business pessessiog 3 Heense issned by the Department to

sell and/or distribute hemp products.

Response:

The Bepartment conours in part. 'The second portien of the defindtion addresses those who are covered by
the registration process, and not by the Heensure covered by 61 C8R. § 29, The Department has created
a new dofinition of “Registrant™ to address the concarning portion of Scction 2,18, and has mede changes
throughout the rule to comrespond, The Department declines, bowever, to change the first portion of the
defintiton, because ¥ i klentical to that foued 1o W, Va, Code §19-12E-34{).

Comment:

$61.30-2.24 ~ We recommend removing this gection in i entirety, This section ¢ redundamt of

Section 2.12 that defines hemyp, including the THC threshold. This section sutomatically accommodates
the federal standards, allowing the Department o conform with any changes on the federal levell

Besponse:

The Department declines to make this change. The inchasion of this definition s neceasary 1o enmure that
there will not be confusion as i how THC is defined. This statoment i3 also needed i the event that the
Department need to change the way that THC iz caloulated, based on federal guidance.

Comment:

B61-38-3.1 - We recommend removing the regeiromerd for retadiers who sell hemyp products to

register products grown and manufactured in West Virginia, The Department will be involved in
regulating the production and memfactring of products sold in West Virginia, making these additional
fees unmecessary and redundant, Section 4.1 reguired the mamslacturer 10 register their products that
retailers will ultimately scll, The Department should reguire registration for out of state products to ensure
that they meet our guality control standards as they were not grown or waokfectured in the state under our
remilatory framework,

Responss:

The Drepartment disagrees. There are currently no other ruies to regulate fnal herop products. The
WYDA neads to know what final products are on the market {regardiess of the product origin}. This will
ensure that all herep products, not fust those manufactured outside of the state, that are on the madket are
safe for public use. Moreover, the Depantment’s oversight of the production and manufactoring process
{oovered in 61 COBR. §29) addresses the procoss {or manvfactoring products, and ot the content,
fabeling clairos, or other ssues relaled to the products thernselves that are addressed by this legislative
rule,

Comment:

§61-30-4.3 - We recornmend rermoving this section in fis entirety. Rather, we suggest that the
manufachirer or retailer of a produst be required to register with the Depariment to put the Department on
aatine, bt not be reguired companies to “regisies” svery single hemp product at $200.00 per product.

Response:
The fee related to the registration of product will be used toward costs inoured by the registration
specialist, compliznce officer, regulatory inspectors, chemists, and microbielogists and related costs 1o



collest sarples, determine the suitability of the product labels, and analyze the samples for g variety of
different anabytes. The Deparment is not supponted fscally by aoy other means for this program and will
wot ke capable of ensuring safe henp products and consumer safety without the fees. Morsover, in setting
its fees, the Department has reviewed fee stmoetures and costs in other staies and has determinad that the
fees established are both necessary to support the program and reasonable r:{smqued o other jurisdictions.
See W. Va. Code §19-12E-7{4} { pemﬁtting legislative rules to address the “falssessment of fees thal are
cortmensurate with the sosts of the comumnissioner’s astivities n lisensing, testing, and supervising
industrial hemp producnion™,

Comment:

S6E-38-3 - We recomumend removing this section b s entiveny as it confiicts with B ¥a Cade
FIRJIE, The Department is in egsence requiring & “de facto license” 1o digtribute hemp products or
extracts. This is an overreach and exceads the scope of regmiatory amhonty granied by the West Virginia
Legislature in the enabling statute,

Respomses
The Departmen: disagrees that produst and selling location registration coustituies 2 “de fcio” licensure,
Registration 1s ¢ ministerial task, wheress licensure affords discretion and mntﬁmplatvs evaluation of
eredentials and cligihility. However, following discussions with stakeholders and internal discussions, and
te further the goals established shove, the rule was amended 1o include a decal or other indication that the
seing location was authorized and registered, which will aliow for casicr rﬁzulatwn angd wwald those who
are following the rales. See Scotion 5.7 (3.7, Reiai] facilies that redister, ersriraent will be
at th rcta;i ]oc.atmn

3 Ia\\‘.
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During the 2019 Regular Legialative Scssion, the Leglelature directed the Department to develop
regniations for “Iilhe production, sale, possession, handhling, o {ransport of hemp products and extracts,
meluding these containing one or more hemp~derived mmmhﬂmd , inchuding OB W, Vg, Code §196-
12E-7{6). Purther, the Departmend was gravted broad anthority by i,hs: Legislature to do so. Bollowing &
review of current regulatory structures already utilized at the Departroent, and a review of the manser in
which ather Blates weye addressing hemyp products, the Depadment concluded that the most effective way
o Fully carry oot this legislative mandate was to reguive registration of both the products {which may
come from both iaside and outside the date) and the selling locations within the State of West Virginia,

Conment:
§61-30-% - We recommend the addition of 4 “ootice reguirement” for manufacturers and retailers

before they are inspacted and tested by the Department,

Kesponse:

The Departimerd disagress with providing a notics reguirement. Effectve regudation reguires that
regulated entities no be apprized of when they will be inspected or reviewed, as the Departiment wants a
e “saapshol” of what happens in a norwal workday. Providiag notice would undermine the integrity
aud legitimeey of the regulatory program. Moreover, the Department does not currently give notice for
any other programs,

Comment:

§61-30-10 - Section 10.1 expressty states that the seller is required to apply for their “Heense”
annuatly, We recommend removing all references to “seller” in this section as it confhicts with # Fe
Code FTEI2E for the reasons stated herein



Hoesponse:
The Department concurs in pari, and has modified section 1001 1o ramove reforences (o “Hoense” and

replace that reference with 2 renewal of registration,

We apprectate vour interest in these lemslative rules and vour participation in the public comment
k £ FOUT B P
process, and we look forward to working with vou in the fature.

Sincerely,

& .
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kent A, Leonhardt
Commissioner
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Frosn: Sarah Kendall <skendalius@suddeniinknet>
Sent: Monday, July 22, 2019 531 PM

Ton WY Legislative Rules Comments

Lo ‘. Margan Leach’; 'Chuck Romanoli; 'Ron Brunt'
Subject: TITLE SERIES 61-29 AND 61-30

Ms, Birchiield, | endorse the views expressed below, that are held by the WV Hermp Industries Association. These
suggested and needed changes are oritical to the supporting WY hemp farmers and related

West Virginia Hemp industries. Please incorporate these changes to facilitate success of WY hamp farmers and
businesses, and in turn WYV as a whaole.

WY Hemp Industrias Association
902 28th St Vienna,

West Virginia 26105

wvhia.org

luby 15, 2019

Madison Birchfield

Wast Virginia Department of Agricuiture
1800 Kanawha Bivd, East, RBoom E-28
Charleston, West Virginia, 253050170
rulescomments@wyda.us

VIA EMAIL ONLY

RE: PUBLIC COMMENTS FOR TITLE SERIES 61-2% ARD 61-30

Ms. Birchiield:

Please see the following public comments to the above referenced legislative rule amendments.
TITLE SERIES 61-2%

1. §63-29-3.11 - We oppose this section in [ts entirety. W, Va, Code §19-12E prehibits the
department from reguiring 3 license 1o possess, handie, or process hemp.

“Notwithstanding any provision of the code to the contrary, a person need not

obtain a livense to possess, handle, transport, or sell hemp products or

extracts, including those containing one or more hemp-derived cannabingids,

including OB W, Ve, Code §319-12E-5 Industrial Hemp Licensing {f} {11

2. §61-208-3.12 b - We opposs the reguirement to re-suomit background checks after three
years as it is pot necessary due {0 section 4.5 Saction 3.12 b is redundant of saction 4.5
that reguires a licenses to report any subssguent changes 10 their application, including

the background check, Section 4.5 achieves the same regulatory purpose that ensures the
Licensee maintains a clear background check to maintain their hemp license.

3. 861-29-4.1 - We oppose the reguirement for Licensees to submit a letter and their license
to the County Sheriff and State Pofice. This purpose may be achieved by simply

publishing the list of Licensees on the WV Department of Agriculture’s website. This list

Is currently is avallable on the Depariment’s website for the county Sheriffs and State

Police to access.



4. §61-29-5 - We recommend the addition of model language in this section that fairly
accommuodates various harvesting technigues and markets for both intact flower and
ground floral materials harvested from hemp.

“Al pre-harvest samples of foral material shall be taken from the designated
harvested plot materials in the form {intact plant, flowers, ground matarials, etc.)

in which the material will be sent to the processor. Aninsgector must raquire the
licensee to harvest and market the entire crop in the form in which it was tested

by the Departmeant.”

For intact-plant sampies:

1. Ensure that the entire harvest is accounted for and in the same form {i.e.,
intact-plants).

2. Liip the top 20 om of hemp plant, primary stem, including lesf and female floral
material.

For ground plant or ground floral material samples:

1. Ensure that the entire harvest Is sccounted for and in the same form {Le., all
harvestad material whether whole plant or floral material ondy must be ground

with no intact plants or whaole flowers remaining from that harvest).

2. Sample material from bag or container that is collected from four separate areas
ir1 the fleld from which the material is harvested.

5.861-29-5.4 [b} - We recommend an amendmaent with the following language to permit
duglicate sarmpling for third party analysis.

“The sampled material shall be divided into three egual parts. One part shall be

used for testing, one part shall be retained for retesting, and one part may be sent

by the Department through their chain of custody protocols to a third party

laboratory. Sampled material will only be sent to a third party Bboratory at the

request and expense of the Licensee ™

6. §51-29-5.7 - We recommend that the Department be required to provide actual mileage
incurred for insgection and sampling. If the Department goes 1o a single county to test
multiple farms, that mileage should be shared pro-rata between the farms that are
inspected on that {rip. For examyple, if the Department drives 1o a farm in Wood County

for testing, they should not bill each farm in Wood County for the travel time and mileage
from the Guthrie Center to their farm, but rather, the Depariment should aggregate the
travel time and mileage driving 10 that county and bill sach farmer that was inspected

with a pro-rata share of that cost.

7. §61-29-5.11h - We opposed this requirement for the same reasons set forth in comment 1
above.

TITLE SERIES 61-30

1. §61-30 - We oppose the reguiremeant for registering those who possess, handle, transport
or sell hemp products or extracts. Rather, we recommend that registering hemp products
be an "option” for retail establishments in Waest Virginia, as the enabling statute prohibits
the department from requiring them {0 obtain 3 license a¢ stated in W. Va. Code §18-12E,
“Notwithstanding any provision of the code 1o the contrary, a person need not

ohtain a Hcense to possess, handle, transport, or sell hemp products or

sxiracts, including those containing one oF mors hemp-derived cannabinoids,

including CRD.” W, Va. Code §19-12E-5 industrial Hemp Licansing {f} {1).

Rationale: The Department’s proposed rule is creating a "de Tacto Heense” for hemp
retailers o sell products, which is contrary to statute, If this, however, where an “option”
for a retailer to gain Department inspection and approval, this would create a competitive

Z



guality standard for products sold in West Virginia. This registration would then inform
the consumer as 1o the guality of the products would and provide retailers an incentive to
register their products with the Department and advertise approved producis to gain an
advantage in the marketplace.

in the alternative, we advocate for the following amendments to Title eries 51-30;

2. §61-30-2.18 - We recommend the following amendment {o this section to conform with
W, Va. Code §19-12E.

"Licensee” means an indiddusl or business entity poassessing 8 license issuad by

the Departmant 10 grow, handie, cuitivate, or process hemp. A “licenses” aiso

mezans an individual or businegss possessing a license issued by the Department {0

seil and/or distribute hemp products.

3. §61-30-2.24 - We recommend removing this section in its entirety. This section is
redundant of Section 2.13 that defines hemp, including the THC threshold. This section
automatically accommaodates the federal standards, aliowing the Department to conform
with any changes on the federal level,

4, §61-30-3.1 - We recommend remuoving the reguirement for retailers who sel hemp
products to register products grown and manufactured in West Virginia. The Department
will be involved inregulating the production and manufacturing of products sold in Wast
Virginia, making these additional fees unnecessary and redundant, Section 4.1 reguired
the manufaciurer to register their products that retallers will ultimately sell. The
Department should reguire registration for out of state products 1o ensure that they meet
our quality controf standards as they were not grown or manufacturad in the state under
our regulatory framewark.

5. §81-30-4.3 - We recommend removing this section in Hs entirety. Rather, we sugges! that
the manufacturer or retailer of 2 product be requirad to register with the Department to
put the Department on notice, but not be reguired companies to “register” every single
hemp product at 5200.00 per product,

Rationale: The regulatory cost is overly burdensome and will result in & cost prohibitive
regulaticn for manufaciurers and retafiers. This will make products grown and
manufacturad in this state unable 1o compate with products that are produced in other
states with fewer regulatory costs. Reguiring a registration fee of 5200.00 per product is

an astronomical cost reguirement, and will resuit in an immediate downturn for hemp
product sales in this state.

6. §61-30-5 - We recommend removing this section in its entirety as it conflicts with W. Va,
Code §19-12E. The Department is in essence requiring a “de facto license” 1o distribule
hemp products or extracts. This is an overreach and exceeds the scope of regulatory
authority granted by the West Virginia Legislature in the enabling stetute.

7. §61-30-5 - We recommend the addition of 2 “notice requirement” for manufacturers and
retailers hefore they are inspected and tested by the Department,

8. §61-30-10 - Section 10.1 expressly states that the seller is required to apply for their
“licensa” annually. We recommend removing all references to “seller” in this sectionas it
conflicts with W. Va. Code §19-12E for the reasons stated herein.

Thank your for vou consideration in reading our public comments, if you have any quastions or
concerns, please do not hesitate to contact us, We lock forward o attending the legisiative ruie committes
hearings to address our concerns.

Very truly vours,

k. Morgan Leach

L%



WYHIA President
morgan@wvhiz.org

/5/ dare Dunbar

WWHIA Executlive Director
mdunharé@mixwve.edu



West Virginia Department of Agriculture
Kent & Leonhardt, Commissicnar
Joseph L. Hatlton, Depuly Commissioner

Fuly 26, 2019

Sarah Rendadl
skendallusgisuddenliok net

Diear Ms. Kendall:

Thank you for submifting public comments in response to the West Virginia Department of Agricalivre’s
(WVIIA s} proposed lopiskative rule, 61 C.8R. £39, Indueivial Hemyp, and 61 £.5.8. §36, Hemp
Products. All conpments wers reviewed by Department staff, comparad to current law and practices in
othor purisdictions, and constdered for inclusion, Below are the wespouses of the Departroent,

Comimeni:

Your comtnent expressed suppoit for the comments subipitted by the West Virginia Hemnp Industry
Association.

Hesponse:

The Department bas fully responded o the comrments submitiod by the West Virgimia Hemnp Industry
Association and those rosponses are on file with the West Virginia Secretary of State. A copy of that
response is atlached.

We appreciate your interest i these legistative roles and vour participation in the peblic comment
process, Wo loek forward to working with you 1o the future,

Sincerely,

L s = e

Eent A, Leophardt
{OIHISSIOner

niailing address 1800 Kenewha Sive. East Chareston, Wy 253050008 | Www. agriculiure . wyv. gov
phvsicai addross 347 Gus R Deugiass Lane, Charlesion, WY 28349 n agportanne whn WOaG! ong sigie iaws, ;o WastWirgin Dopoimant of Agricuiten g i prohibited fom
. T ) : i : diguiraination il prograns and serduns ot e Basis oF wate, ctior, 1sliginn, 5oy, g, netionel onigin or

tedaphone: 304-553.3550 « fax 3045582202 D anvesiry, disabitily (maludiog binaness), rosdics! sondidon. mienital stetus, vetoran status, and palitaal 2fiation,




maifing acdress: 1900 Kanawha Bivd, East, Charleston, Wy 253050008 WWW QBT U furae.wy, EOV
physios! addrese: 217 Gus R, Dougtass Lans, Chavleston, WV 25342 | 10 sonordece with fedeil and » e Wasl Vi ia Dbt of
' iz % BRAEIR NG o baata of roow, ooy,

West Virginia Department of Agriculture
Kent A Leonhardt, Commissioner
dosaph L Hatton, Beputy Commissionsar

Fuly 26, 2019

§. Morgan Leach
WYHIA President

Dear Mr. Leach:

Thank vou for subroitting public comments n response to the West Virginia Departraent of Agriculfure’s
{(WYDA's) proposad legislative rule, 61 C.RR §29%, Industrial Hemp, and 61 CS.R. §38, Hemp
Products. All comments were reviewed by Departmoent staff, compared to ourrent law and practices in
other furisdictions, and vonsidered for inclusion, Below are the responsss of the Dopariment,

Compent;

§61-2%-3,11 - We opposs this sechion in s entivety. ¥ Fa. Code §I9-72E prokibits the department from
reqmirbeg o Hoense to possess, handie, or procass hemp, “Motwithstanding any provision of the code 1o the
CONTRTY, 8 person need nof obiain a Heomse to possess, handie, transport, or self hemp products oy
extracts, melnding those conlaining one or more bemp-derived cannabinoids, inchuding CBD.” W, Vg,
Code §I8-12E-5 Industricl Hemyp Liconsiag({i)

Hesponse:

The Depariment disagrees with this interpreistion, Licsusure 1o grow industrial hemp is specifically
required by West Virginia Code §19-12E-5{a) (" A person growing indusixial herap shall apply to the
corartssioner for & Goense on a form prascrbed by the commissionsr.”) See odso W, Va, Code §19-12E-
7 {authorizing rulemaking for *{Hicensing persons who wish to grovw, cultivate, handie, or process
industrial hemp”). The language cited refers o required licensures to handle “hemp products or extracts,”
and not the raw bemnp product.

Comament?

§61-29-3.32.b - We oppose the requirament {0 re-submit background checks after throe years 85 # 15 nod
neosssary due to sestion 4.5, Sestion 3,125 s redundant of section 4.5 that requires a licenses to report
auy subseguent changes to their application, ncluding the background check, Section 4.5 achieves the
same regnlatory purpose that ensures the Licenses maitutaios 4 olear backgrousd check o maintain their
hewnp Boense.

Responge:

During the 2019 Hegular Lopislative Seseien, the Legistature explicttly asthorized backgroned checks of
both inital applicants and others invelved with the program. Ses W. Wa, Code §19-12E-3{c) {(“The
sommissioner shall reguive each firsi-time applicant, and may establish requiremnents for other persons
wvoived widls the mdustnal hemp program, (o submait to & state and nabional erinuual history record
check.,™. The Department maintains that it is sound policy, both to protect the infegrity of the pragram
and to ensire complinnce with the 2018 Farw Wil whick prohibits Heeosure of individuals who

telephone: BOE-LLE-3550 « fax B04-BRE-2203 | cnesstty, Ssallity (HONUng Binnass), Medbse! SontRIGT, MEALE SEhis, vEREn status, and pailt

} aifiliation,



have conpuaitied corain felonies within the preceding ton years,

Comment:

B61-29-4.% - We oppose the requirement for Livensces to subimst a letler and their Hicanse to the Coanty
Shertff and State Police. This purpose may he achioved by simply publishing the bist of Licensess onthe
WY Department of Agriculture’s website, This list is currently is available on the Department’s websiie
for the county Sheriffs and State Pobce to aocess,

Besponse:

The requiretnent i guestion was added at the request of the Legislature during the 2019 Regular Session.
The Department believes it 1 good policy for growers and possessors of raw industrial herop (o work
coilaboratively with law enforcement, and believes that this requirement accomplishes that purpose.

Comment:

§61-29-5 - We recommend the addition of model language in this section that fairly
accornmedates various harvesting technigues and markets for both intact flower and ground flosat
materials harmvested from hengp.

Kesponse:

The Departrasnt is awaiting final puidance Gom the U8, Departent of Agrioubure regarding the
sampling and testing protocols that will be utilized. Until that meidance is provided, the Department has
chosen to wilize the current festing protocols. Those protecods reguire pre-harvest testing, which must be
doue before harvest, and necessarily cannot verify the form in which the producer will ultimately provide
the material to the processor.

The Department notes that sampling and testing protocols are not explicitly [aid out in its legisiative mie,
which allows the Depanment to adinst its policies based oo the feedback and divection provided by the
U5, Department of Agricubtore and the practices of surrcunding states. The Deparimen: contends that itz
current pre-harvest sampling practices are in line with those utilized in large number of other states angd
do not pat the Department oudside the wmainstresm.

Comnent:

§61-29-5.4 {b} - We recomuend an amendment with the following langnage o permit duplicate
sampling for third party analysis, “The sampled material shall be dividad into three equal pards. Ove part
shall beused for testing, one padt shall be retained for retesting, and one part may be sent by the
Department theough their chain of costody protocols to a third party laboratory. Sampled material will
only be semt i 3 thurd party laboratory at the request and expense of the Licenses.”

Hesponse:

The Department declines to adopt this policy. A Yoensee can collect and send a sample to a third party at
the sarne tme the Department collects 1ts samples. Cfficial results for required THU testing, bowever, are
determined by the Depariment laboratories. Farther, the Department’s laboratories already split a siagle
sareple, a8 required by rale, into two tegt batches, and further divide each of those samples when
performing testing, which allows for up {0 four tests of a sample to be performed heforé an adverse
determination s maade,

Comment:
$61-29-8.7 - We reconmend that the Department be reguired 16 provide actual mileage mourred
for inspection and sampling, I the Department goes to a single county to test multiple farms, that mileage



should he shared pro-rata between the farms that are inspected on that trip, For example, if the
Diepartment drives (o a farms in Wood County for testing, they shonld not bill each fomm in Wood County
for the traved thme and mileage from the Guthrie Certer to thedr fom, bot rather, the Department should
aggregate the wavel time snd mileage driving to that county and bill each former that was inspected witha
pro-rata share of that cost.

Reaponee:

The Department concurs that the current rule language is unclear regarding acival mileage, and has
subiritied proposed changes to the rule to address that 1eene, See Sestion 5.7 ("As part of lnspection and
iesting, each licensee shall pay aghual mileape incurred. lus a charge of 335/ hour per inspector for actual
drive time, sideage; lnspection and bdmplmg time. In addition, cach Heenses shall pay for &l aciual
mourred laboratory analysis testing oosts that the Department considers appropriate, inclading retesiing )

Commeni:
§61-28-6.11h - We opposed this requirement for the same reasons set forth in cornment 1 above.

Response:

As noted above, during the 2019 Begular Legislative Session, the Legislature explicitly asthorized
background checks of both initial apphcanta angd others lnvolved with the program. See W Va. Code §106-
P2E-5¢) (“The commissioner shall require each frst-time apphican, and may establish requirements for
other peraons involved with the industrial hemp program, 16 submit 1o 2 siate and national eriminal
Bistory weeord check.”. The Drepartment roaintains that i is sound policy, both to protect the integrity of
the program snd to ensure compiiance with the 2018 Parm Bill, which prohibits Heengure of individuals
who have commitied cerain felonios within the preceding ton veurs

Comment:

§61-30 - We oppose the reguirement for registering those who possess, handle, transport
or sell hemp product% or extracts, Rather, we recomnmend that registering hemp products
be an “opticn” for retall esiablishanents s West Virginda, as the enabling siatute prohihits
the department from regquiring them to obiain a license as stated in ¥ Va Cede §19-
FE,

Respopse:
During the 2019 Regular Legislative Session, the Legisiatore directed the Departinent to develop
regulations for “[tibe preduction, sale, possesmon, handling, or transport of hemp produsts and extracts,
inchuding those containing one or more hemp-dertved uanmhnmd:. mncluding CBG.” W Va, Code §159-
12E-7¢6}, Further, the Department was granted broad authorily by the Legishture w do so b Udamu_b ;]
review of curent regula ory siructires already utilized at the Depantment, and a review of the manner in
which other States were a&drt::.smg, hemyp products, the Depariment concluded that the most offective way
o fully carry out this legisiative mandaie was 10 meauire repstration of both the products {wluch may
come from both inside and cutside the state) and the sciling locations within the Sate of West Virginia,
The Departreent disagress that product and selling nestion registration constitutes & *de facte™ Heensure,
Eegistration 15 2 mindsterial task, whereas Heensure affords discretion and contemplates evaluation of
eredentials and eligibility. However, ollowing disenssions with stakeholders sod inlemal dhisoussions, and
to further the goals established above, the nile was amended to include 2 decal or other indication that the
selling location was authortzed and registored, which will allow for caster regulation and roward those whe
are following the rules. Ree Bection 5.7 (“5.7. Retail facilitics that reuister with the Department Wll be
vm‘ﬂdﬂi a.yer izuatmn (locumcnt in thc f'}rm m‘ a cemﬁcatﬁ: or utharws*st: for dl‘i a\ ut 11a» rt,tq i

uraducis.”™.



Lomments

§61-30-2.18 - We recommend the following amendroend o (e section o conform with ¥ Ve,
Lode §19-F 2L,

“Licensee” means an ihividual or business enfity pousessing a leense fssned by

the Department to grow, handle, caltivate, or process hernp, A “Heensee” also

means an individual or busingss possessing a license iseued by the Department o

sell audior distribote hemyp prodnots,

Hesponse:

The Department coneurs in part. The second portion of the definition addresses those who are covered by
the registration procsess, aud not by the Heeusuee covered by 61 CBR, § 29, The Department has created
a new definition of “Registrant™ to address the concerning portion of Scction 2.18, and has made changes
throughout (he nude (o correspond. The Depariment declines, however, 1o changes the Hrst poriion of the
definition, because it is identical o that found in W, Va. Code §19-12E-3¢1).

Comment:

§64-30-2.24 - We recommend removing this section in its entivety. This section s redundant of

RBecton 2.1 that defines hemp, incloding the THC threshold. This section automatically sccommndates
the federal standards, allowing the Depariment to conform with any changes on the federal level.

Besponse:

The Department declines to make this change. The inclusion of this defimtion is necessary to ensure that
there will not be confusicn as 1o ow THC is defined. This stztement 1 also needed in the event that the
Tlepartment need 1o change the way that THC is calonlated, based o federal guidance.

Conament!

§61-30-3.1 - We recommend removing the requirsment for retailers who sell hemp products to

register products grown and marmfactured in West Virginia. The Department will be lnvolved in
regulating the production and manefacturing of products sold in West Virginia, making these additions!
foos snnecessary and redundant, Seciion 4.3 required the manafacturer to rogistor thetr products that
retailers will ulomately sall, The Department shonbd regquire registration for out of state products to ensure
that they meet our quality control standards as they were not grown or manufenured in the state under our
regulatory framework,

Hespomee:

The Departrient dissgrees. There are currently so other rules to repulate final hemyp prodacts. The
WVIIA needs 10 know what fingl producis are on the mardke! {regardiess of the prodoct origing, This will
emsure that ail herep products, not just those manufacired ontside of the state, that are on e market are
safe for public use. Moreover, the Department’s oversight of the production and manufacturing process
{covered in &1 C.5.R. §29) addresses the process for masufacturing products, and not the content,
labeling claima, or other issucs related to the products themselves that are addressed by this legisiative
rule.

Comsenty

§61-30-4.3 - We recommend removing this section in its entirety. Rather, we suggest that the
mamnfacturer or retailer of a product be required to regieier with the Department to put the Departruoent on
notice, bat 1ot be reguired companies to “register” every single hemnp product at $2080.00 per product.

Hespounse;
The feg related 1o the registration of product will be used woward costs incurred by the regisivation
spesiatist, compliance officer, regulatory inspectors, chemists, and microbiologists and related costs to



collect samples, deformine the suitability of the product lsbels, and snalyze the samples for a varisty of
ditferent auslyies, The Dopartrosnt is sob supported Sscally by any other mesos for ths progran snd will
1ot be capable of enswring safe hemp products and consumer safety without the fees. Morcover, in setiing
its feos, the Dopariment bas roviewed fee structures and costs in othey staies and bas deleonined that the
fees gatablished are both necessary 0 support the program and reasonable compared to other furisdictions,
See W, Va, Code §12-126- 74} (perpritting legisintive mies to address the “[ajssessment of fees that are
commenyuraie with the costs of the comminnoner’s activities in Hoennng, testing, and soparvisig
indugtrial herap production”).

Comment;

§61-30-5 - We recommend removing ks section in #s eniirely as it conflicts with ¥, Ma, Code
SI%-12F, The Depariment is in £ssence regquiring a “de facto license™ {o distribute hemp products or
extracts. This 13 an overreach and exceeds the scope of regulatory authornty gracted by the West Vivgima
Legislatore in the enabling statute,

Response:

The Deparirnant disagrees that product and selling location regietration copstitutes a “de facte” bhoeensure.
Hegistration i 8 ministerial task, whereas loensure affords discretion and contemplates evaluation of
credentials end eligibility, However, following discussions with stakeholders and intermal diseussions, and
to furlher the goals established above, the rule was amended 10 include a decsl or olher indication that the
seiling location was antharized and registered, wikdch will allow for easior regulation and reward those who
are following the rules. Sze Scotion 5.7 (“5.7. Retail facilides that megister with the Department will be
orovided a verification docuroent. in the form of a certificate or otherwise. for display at the retail Incation,
which will indicate that the retatl facility s an authonized Joeation for the sale andfor distribution of homy
nroducts.” )

Dharing the 2019 Regolar Legisiative Seszion, the Lepislature directed the Departroent to develop
regulations for “{tlhe production, sale, possession, handling, or transport of hemp products and extracts,
meieding those contalming one or more hemp-denved cannabinoids, inchuding CBD W, Va, Code §19-
1ZE-76 Purther, the Department was granted broad suhomty by the Legsiature 1o do se. Pollowg
revicw of current regulatory strachures already uiilized at the Department, and 2 review of the manner in
wiiich other States were addressing hemp produsts, the Department consluded that the most ¢ffestive way
o folly carry out this logislative mandate was (o require regisivation of both the products {whicly may
coms from both nstde and cutsides the state} and the selling catons withio the Sate of West Virginia.

Comaent:
8631-38-9 - We recommend the addition of 2 “notice regquirement” for manufaciurers and retailers
hefors they are inspected and tected by the Departiment.

Responser

The Department disagrees with providing a notice reguirement. Effective regulation reguires that
regulaied entitics no be apprised of when they will be inspected or reviewed, as the Depariment wants &
irue “snapshot” of what happens in a normal workday. Providing notice would undeninioe the integrity
and legiimacy of the regulatory prograny. Moreover, the Departinent does not eurrently give notice for
any other programs.

Conunent:

§61-38-38 - Scction 10.1 expresaly states that the sefler is required to apply for their “license™
annually, We recommend removing all references to “selier” in this section ag it conflicte with B Va.
Code §IP-12E for the reasons stated hercin



RBesponse:
The Department concars in part, and has modified section 101 to remove references to 3 “license™ and
replace that reference with a renewal of registration.

We appreciate vour intevest in these legislative rules and vour panticipation in the public corument
process, and we look ferward to working with you in the futtre,

Sincerely,

- N
S S JRCELELRRNER)
s B e

ONEE SRR St S

Kent A, Leonhard
{o0TTT S5 10ner
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Frepsrs: WY Legislative Rules Comments
Subject: AW Public Comment to Rules 61-29 and 61-30

From: morgen @wvhiz.org <morgan@hwvhia.orgs

Sent: Monday, July 15, 20138 4:22 PM

To: WV Lagistative Rules Comments <rulescomments@weda.uss
Co: mdunbarb@miswviedy

Subject: Public Comment to Rules 51-29 and 61-30

To whom it may concarn:

Pleasa be advised of and confirm recsipt of the Public Comment to Rulss 51-29 and 61-30 attached to this
il

I you bave sny quastions or concerns, please do not hesitate o contact me,
Bast,
3. Morgarn Leach

WVHIA President
(304} B34 - 2822



West Virgiala Hemp
fandusiries Assoviation
907 2%th Bt Vienne,
West Virginia 26103
wvhia.org
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July 15, 2015

Madison Birchiield

West Virginis Depariment of Agriculture
FOO0 Kanawha Bivd, Bast, Hoom B-2%
{Charleston, West Virginia, 25308-CG170

N
..u\\ SO 3 AL IR

SRemAL AANALY

Via EMAIL ONLY

RE: PUBLIC COMMENTS FOR TITLE SERTES 6129 AN 61-38
Mas, Brrohtfield;
Please see the following public comments to the above reforonced legislative rule amendisenis.

TIVLE SERIES =29

11 - We oppose this seclion in He antivety, 3 Ve, Cade $18- 328 prohibits the
department from reguiring 2 Hoense 1o possess, handle, or process hemp.

“Motwithstanding auy provision of the code fo the contrary, 3 peoson geed pog
alsiada s, Enwmﬁiﬁ peenn. handis foansoerhor sl hemp predscia or

_ cin, mciudiag those containing one o muore hemp-derfved caonabinoids,
cheding CRD W Fa Code §T0F288 Tndusericl Femp Licensing {8 (7L

S 340 - We oppose the requirament w bt backpecund checks after thise

3. kﬁi 1)
years as it is not neeessary due o seetion 4.5, Se tion 30025 s redondant of section 4.5
that requires a Hoonsee to report any subseguent changes fo thebr appiestion, ncluding
fha hackgre und check. Seotion 4.5 schieves the same ?iﬂ,,,d}ﬁmh‘\’ §1m°p: a0 that enmires the

Licensee mainining a olear background cheok mamsaﬁn thetr horap Hoense.

[#H

§6L.38-4.1 - We oppose the requirement for Liconsees to submit 2 leter and thelr Heense
o the County Sheriff and State Police. This purpose may be achieved by simply
publishing the Bet of Licensoes on the WV Departrnent of Agrioudiure’s wabsite, This list
is surrently Is available on the Depaniment’s websiie for the county Sheriifs and Siate
PgHes i acoess



4,

b7

&.

EG1-2%-5 - We recommend the addition of reodel languape in this seotion that fairly
accommodaies various harvesting techniques and markets for both intact fower and
ground floral materizls harvesied from hemp.

“Al pre-harvest samples of Deval materisl shall be taken from the desiznated
harvested clol materials in the form Jintest plant Howers sround makenals gisd
in which the material will be sent 1o the srocessor. An Insoestor must revuirg the
fHcensee o harves! apd market the entire orogdn the fomn o which i was fested

b the Bepartment.”

For intact-plant ssmples:

1. Ensure thel the entive barvest 15 accounted for and in the samme form (e,
intact-phantsy,
Clip the top 28 cm of hemp plant, primary stem, including leaf and femaie fioral
maaterial

3

For ground plant or greund floral materisi sampies:

I, Ensure that the entire harvest is secounted for and in the same form {i.e., all
barvested material whother whole plant or floral materiad only must be ground
with o0 intact plands or whols flewers remaining foom that barvest).

Sample material from baz or container that is collocted from four separate areas
in the fisld from which the material is harvested.

[

duplicate sampling for third pariy analysis,

“The senoled maderial shall be divided i fhree souad parts, One part shall be
o ane part shell be retained for retesting. and one part mav be sent

by the Department through their chain of custody grotocols o a third gasy
laboratory. Sampded material vl onls be sentlo a thind sari laboraion: sl the

reguest and expense of the Licenses”

incurred for inspection and sampling. 1'the Department goes to a single county o test
wantiiple farms, that mileage should be sharved pro-rats bhetween the farms that are
ngpected on that lrip. For example, if the Departroent drives 1o a faroy in Wood Uoung

Tor testing, they should not bill each farm in Wood County for the travel time and mileage
from the Guthrie Center to their farm, but rather, the Department should agpregate the
travel tine and mileages driving to that coundy and btk each frmer that was nspecied
with & pro-rata share of that cost.

$63:2%-5.7 - We recommend that the Department be reguired to provide actoal mileage

§08-29-6.380 - We opposed this requirement for the same reasons set forth in comment |
above,
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5, §81:30.4.3 - We recommend Temoving this section in is entirety. Rather, we auggest that
the manmacturer or retailer of 2 product be required o register with the Department to
put the Department on notice, but not be reqoired companies to “regisier” every single
hemp produet at 3200.00 per product.

Rationale: The regulatory cost [s overly burdensome and will resull in a cost prohibitive
regutation for manufacturers and retailers, This will make produsts grows and
manufactired in this staie unable to compere with products that are produced in other
states with fower regulatory costs. Reguiring a registraiion fee of 3200L04 per product is
aft asteonordeal cost reguiremesnt, and will result in an ossediate downtern for iemp
product sales in this sate,

f 801385 - We recommend removing this seotion o #s entirety a8 it conflices with . Va
Cpde SER-F2E. The Departmeend 1 in essence requiring a “de facto Heense” fo disteibute
herap oroducts or extracts. This is as overreach and exceeds the scope of regulatory
auchority granted by the West Virginds Legislature in the enabiing statute.

7o §QI-38-% - We recommend the addition of a “notice requirement” for manufacturers and
retailers before they are inepected and tosted by the Department.

R §6E-39-10 - Bection 101 expressiy stetes that the seller is required to apply for their

*ligense” annually, Weo recommend removing all references to “selier™ in this section as it
contlicts with ¥ Vo, Code §2-12F Tor the reasons stated herein

Thank vour for you consideration in reading owr public comments. i you have any questions or
Concerns, please 4o not hesitate to contact us. We look forward to attending the legislative rule commitice

hearings to address our cougems,

Yery truly yours,

. Morgan Leasch
WYHIA President
morgan{@wyhia.org

8l Mare Dunbar
WYHIA Exccotive Dirgctor
mdunbarb@mi wewedy



Waest Virginia Department of Agricuiture
want 8. Leonhardt, Commissioner
loseph L, Hatton, Deputy Commissionar

Fuby 26, 20619

d, Morgan Leach
WVTIL!% Prs:mdcnt

Dear My, Leach:

Thaok you for submiiting public comments in response to the West Virginis Department of Agrieudture’s
{(WVYDAs) proposed legishative rule, 81 OS8R §29, Industyrial Hemp, and 61 AR, §38, Hemp
Products. All comments were reviewed by Departinent staff, compared to cwrrent law and pragtices in
other jurisdictions, and considered for inchusion. Below are the responses of the Department.

Comment:

B61-28-3.13 - We oppose this section in it entivety. W Va. Code §19-128 probibits the department fom
reguiring 4 lsense o possess, handle, or process hemp, “Motwithstanding any provision of the code to the
conirary, & person need nof obtain a Heewse to possess, bendle, tramsport, or sell bemp products or
extracts, including those sontaining one or more hemp-denived cannshinoids, meluding CBD” B Ve,
Code §I9-F2E-3 Industrinl Hemp Licenzing(fi(l}

Hesponse:

The Department disagrees with this interpretation. Licensure 1o grow industrial bemp is specifically
raquired by West Virginda Code §19-12E-5(a) (“A person growing indastrial hemp shall apply to the
cornrsissioner for a licetse on g form praseribed by the commissioner.”, See alvo W, Va. Code §19-128-
7 {authorizing rolemaking for “[Hicensing persons who wish to grow, cultivate, bandle, or process
indusirial hermp™y. The language cited refers to required licensure to handie “bemyp products or extracts,”
atd not the maw bhemmp prodoct.

Comment:

§61-29-3.12.b - We oppose the requirement to re-submit background checks after thaes yoars as 3t s ot
noncssary due to section 4.5, Section 3,120 is redundant of section 4.5 that requires a licensee (o report
any mibseguent changes to thelr application, inchuding the background check. Section 4.5 achicves the
same regnlatory purpose that ensures the Licensee maintains a clear background check o mamtmn their
hemp Hoenge,

Hesponse:

Puring the 2019 Regular Legislative Session, the Legislature explicitly authorzed background checks of
hoth intlial apphicants and others involved with the program. See W. Va. Code §19-12E-5(c) (“The
commissioner shall require each first-tine applicant, and may cstablish reguivements for other persons
involved with the industrial hemp program, 1o submit 0 & state sand national criminal history record
check. ™ The Department matntains that it s sennd policy, both 1o protect the integrity of the program
and to ensure compliance with the 2018 Farn Bill, wluch prohibits leensure of individuals who

mraiting address 1900 Kanawha Bivd, East, Cherieston, WY 253050008+ Www. g griculture. wy. gov
physioa! address: 217 Gus B, Dougiass Lane, Charleston, Wy 25312 Fdpre with *“3" P STALE 1aws, Thes Wit Virginia Depanmient of Agrinulturs is nronibhed wom

- o FOGraTE 4D aervices o i dasts of race, cobor, religion, sow, AR, national ol or
elephone: 304-558-3580 » fax 3D4-E88-2208 & anseswy ¢ BROEIng DInGNEse). Motlon condition, maritel SeiLe. veleran s ba, SN poNtesl stlaton,




have committed certain felonies within the preceding ten voars.

Comment:

§61-28-4.1 ~ We oppose the requirement for Licensecs to submit a letier and their Hoenes to the County
Shenif aod Sate Police, This purpose may be schieved by simply publishing the lst of Licensees on the
WY Depantment of Agriculture’s website. This list is currently is available on the Department’s website
for the ounty Shorills and Siate Pohive o acosss,

Response:

The reuirement in guestion was added at the request of the Legislature during the 2019 Regular Sesgion,
The Depariment belizves 1t 4s good policy for growers and possessors of raw industrial bemp to work
collaborativaly with law enforeement, and believes that this requirement acoomplishes that mupose.

Compyent:

§61-39-8 - We recommend the addition of mode] langmage in this section that fairly
acoonmodates varioons barvesting techrigues aud markets for both intact flower and ground flozal
materials harvested from hemp.

Besponse:

The Deparbment s ewatting final puidanoe from the U.8, Departrosnt of Agriculivre regarding the
sampling and testing protocols that will be piifized. Untid that guidanece is provided, the Departnent has
chosen to uhilize the current testing protocels. Those profocels reguite pre-harvest testing, which nust be
done befors harvest, and necessarily cannot verify the form in which the producer witl nltimately provide
the maierial to the processor,

The Department notes that sampling and testing protocels are not explicithy laid out in its legisiative mle,
whick allows the Departent 0 adiust its policies based on the foodback and direction provided by the
U8, Depariment of Agriculture and the practices of surrounding states. The Departinent contends that is
current pro-harvost sampling practices are in line with those utilized n large nurmber of other siates and
do not put the Departreent ouiside the maiostrean:.

Comnient:

§61-29.5.4 (b} - We recommend an amendment with the following langmage to permit duplicate
sampling for third party analvsis.“The sampled material shall be divided into three equal parts. One part
shall beused for testing, oue part shall be retained for retesting, and one pari sy be sent by the
Drepartment theough their chain of enstody profonods 10 a third party laboratory, Sampled madenial will
ouly be sent to a thurd party laboratory at the request and eapense of the Licensee.”

Response:

The Department declines to adopt this policy. A licensee can eoliect and send a sample {0 2 thind party
the same tivog the Department collects §is samples. Offcial results for required THC testing, however, are
determined by the Department laboratories. Further, the Department’s laboratories already sphil & stagle
sampie, as requived by rule, indo two test batches, and further divide each of those samples when
perforsing testing, which allows for up to four tests of a sample to be performed before an adverse
determination is made.

Comments
£63-29.8.7 - We recommend that the Department be reguired to mrovide actual mileare inowred
for inspection and sampling. If the Department gocs 1o a single county 1o tesi multipic fms, that mileage



should be shared pro-rata between the farms that are inspectad on that trip. For exarople, il the
Departrnent drives o a famm in Wood County for testing, they should not sill esch oo in Wood County
for the fravel time and mileage from the Guthrie Center to their farny, but rather, the Department should
aggregate the travel time and mileage driving to that county and bill each farmer that was inspecied with a
pro-rata share of that cout,

Hespomee:

The Department concurs that the current rule Ianguage is unclenr regarding actual mileage, and has
sabdtted proposed changes to the ruls o a\idrf:&s that i isaue. See ‘::ecnon 5.7 {“ As part of inspeciion and
testing, f:ach Licenses shall pay aciual n { & sharge of $35/hour per inspector for actual
drive lime, mideane; inspection and samy a]mv tire, In addion, sach licensee shall pay for all actual

incurred laboratory anabvsis testing costs that the Department considers approprate, inchiding refesting.)

Corpment:
561-29-6.810 - We opposed this reguiramend for the same regsons sef forth in comment 1 above.

Besponse:

As noted above, during the 2019 Regoby Legislative Session, the Legistature expliciily authorized
background checks of both initial applicants and others jovolved with the program. See W, Va. Code §18-
F2E-5(¢} (“The commissionsr shall require cach firsi-time applicant, aﬂsj may estabilish requirernents for
other persons involved with the indusirial hemp program, 10 subinit 1o a state and national criving)
tistory record cheek.™), The Departraent maintains that it 18 sound pohw both 1o protect the infegrity of
the program and 1o ensure compliance with the 2618 Farm Bill, which prohibits Hoensure of individuals
who have coramitied cortain Felonies within the preceding ten years.

fomment:

$61-30 - We oppose the regquirement for registering those who pessess, handle, transport
or sell hemp products or extracts. Rather, we roccaranend that registerng homp products
be an “option” for retatl establishments in West Virginia, as the enabling statute prohibits
the departmerd from requiring them to obtain a licenss as staied in W, ¥Fa Code §79-
F2E,

Respomye:

Dhiring the 2019 Reg-.ﬂar Legslative Seagion, the Lepislsture directed the Department to develop
reguistions for “[1}he production, sale, possession, handling, or transport of hemp products and extracts,
including those L,Oi’lt(.ﬂijﬁg one or more hevop-derived cannebineids, melnding CBDT W, Va. Code £19-
1ZE-7(6). Furtber, the Departiment was granted broad awthority by the Legislature to do so. Foliowing a
review of current regulatory stractures alrcady utihized at the Deparimst, and a review of the maneer in
which other SMafes were addressing homp products, the Department concluded that the most effective way
o fully cany out thds fegislative mandate was 0 regul m registration of both the pmdmt {which may
come from both inside and cutside the state} and the selling locations within the Staie of West Virginia,
The Department disagrees that product and selling location registration cunstlhutcs a “de facto” licanaure,
Registration is & ministerial tack, whereas Heenswe affords digeretion and conternplates evaluation of
credentials and eligibility, However, following discussions with stakieholders and internal discussions, and
to further the goals established above, the rule was amended o include a decal or other indication that the
selling location was authorized and registered, which will sllow for essier regulation and rewsrd those who
are frxllcwmg ﬁhﬁ‘ ruias. Heg Sectmn 57687, Botadl facilitics that rewster with the D\‘:‘attm@nt will he
1f' calg or oi}mrwase ﬁ)t disgl

~§Iu&iu¢,t<a 1.



Conmeni;

§68-30-2.18 - We recommend e following amendment to this section o confomm with ¥ Va.
Code §19-12F.

"Licenses” means an individual or nasiness entity possessing a license issued by

the Department to grow, handie, cultivate, or process hemp. A “Heensee™ also

msans an individsal or business possessing & Heenee wesned by the Depariment to

self and/or distribute hemp products.

Respouse:

The Department concurs i pard, The second portton of the definttion addresses those who are coverad by
the registration process, and ot by the bosnsare covered by 61 C.8.E. § 29 The Depadment has crealed
g new definition of “Begistrant™ to address the concerning portion of Section 2.18, and has made changes
theougheut the mie to comespond. The Bepartroent declines, howaver, to change the firgt portion of the
definition, because i is identical o that found in W. Va. Code §19-12E-3(3).

Comment:

861-30-2.24 - We recommend removing this section in its onirety. This section is redundant of

Section 2.13 that defines hernp, inchuding the THC threshold. This seclion awlomaticslly scconmmodates
the federal standards, allowing the Department to oonforra with any changes on the federal lovel.

Respoense:

The Bepartment declines to make this change. The inclusion of this definition is necessary o ensure that
thers will not be confusion as to how THC is defined. This statement is also noeded in the event that the
{epatment nead (o chaoge the way that THC is calonlated, based on federal gnidancs,

Comment:

§61-30-3.1 - We recommend removing the requirement for retatlors who sell hemp produsts to

register products grown and manufactared in West Virginia. The Deparimend will be tnvolved in
reguiating the preduction and manufacturing of products sold in West Virginia, making these additional
fees unpecessary and redundant. Section 4.1 reguired the mamafacturer (o register their products that
retailers will githmately sell The Department should require registration for out of state products (o ensure
that they meeat our quality contra] standards a3 they were nof grown oF mamuizctwed in the state under aur
regulatory famenvorik,

Rasponge:

The Departiment dissgrees. There are currently no other rules to regulate final bemp products. The
WYDA neads 10 know what fraal products are on the meadet {regardiess of the product origind. This will
ensure that all hemp produsts, not just those manufactured ontside of the state, that are on the market are
safe for public use. Moreover, the Department’s oversight of the production and manufacturing process
{covered in 81 C.5.R. §24) addresses the process [or manufacturing products, and not the conteni,
laheling clafms, or other issues related to the products themselves that are addressed by this legishative
rule.

Comment:

561-30-4.3 - We recommend removing this acction in its entirety. Rather, we suggest that the
manufacturer or retailer of a product be regquired to register with the Departmerd o put the Department oo
notioe, but uot e required companies to “register” every single bemp product at $200.00 per product.

Hesponse:
The fiee relatod 1o the registration of product will be used toward costs dncurred by the repistration
specialisl, complisnce officer, repulatory inspectors, cheruists, apd microbiclogists and related cosis to



eollect samples, detenmine the suitability of the product labels, and analyvze the samples for a variety of
different analvies. The Department is not supported fiscally by any other means for this program and will
not be capable of ensuring safe hemp products and consumer safety without the fees. Moreover, in setiing
its foes, the Department has reviewed f2o structives snd costs {n other wtates and has determined that the
fees edablished are hoth necessary to support the program and reasonabie compared 10 other hurisdictions,
See W. Ve, Code §19-12E-7(4) {permitting lepislative rales 1o address the “{alssessment of fees that are
commensurate with the costs of the cormmussioner’s astivities o leencing, testing, and supervising
industrial hemp production™),

Comsment:

861-30-5 - We reonmmend rerooving this section in ity enbivedy as it conflicts with W, Ve, Code
§I%-12F, The Department is in essence requiring a “de facto Heanse™ to distribuie hemp products or
extracts. This is an overrcach ardd excesds the scope of regulatory authority granted by the West Virginda
Legistaire in the enabling statuie.

Response:

The Departiment dicagrees that product and selling location registraion constitutes & “de facto” Heensure.
Registrafion is o munsterial task, whercns Heensure affords diseretion and contemplates evaluation of
credentials and eligibility, However, following discussions with stakeboldars and 1ntornal discussions, and
i further the goals established above, the rule was amended to inclnde a decal or other indication that the
seiling location was authorized and registored, which will sllow {or easier regulaiion and reward those who
are foliowing the mles, See Section 5.7 (5.7, Retail facilities that resister with the Denantment will be

which will indicate that the relai faciity iz an authorized location for the sale and/or distribution of bemy
products.”).

Puring the 2019 Regular Legistative Sesston. the Legishatore duecied the Departrosst io develop
regulations for “|tfhe production, sale, pessession, handling, or transport of hemip products and extracts,
incinding those cordaining ene or more hemp-derived caunabinoids, including OB W, Va. Code §19-
12E-7¢5}. Fusther, the Department was granted broad asthority by the Legislature 1o do so. Following a
roview of oument regulstory structures already wiilized at the Depadment, and & review of the manner in
which other Biates were addressing herop prodocts, the Department conciuded tha the most effective way
o fully carry out this legialative mandate was to require registration of both the products (which may
come from both inside and ouiside the staie} and the sclling locaiions within the State of West Virginia,

Conrment:
§631-30-% - We reconuuend the addition of a “notice requirement™ for mawufachirers and retailers
belfore they are mspecied and tested by the Departmend.

Response:

The Departiment disagrees with providing & notice reguirement. Effective regulstion reguires that
reguiated entities no be apprised of when they wiil be inspected or reviewed, as the Department wanis a
e “snapshot’” of what bappens 1o a norma! workday, Providing aotice woold endermine the integrity
and legitimaey of the regulstory program. Moreover, the Depariment does not eurrently give notioe for
any other programs.

Comment:

$61-38-19 - Seotion 1001 expressaly states that the seller is required to apply for their “license”
apnually. We recommend removing all referonces to “seller” i this section s it conflicts with ¥, Va
Cede §1%-12E for the reasons stated herein



Hesponse:
The Departmen: concurs in part, and has modified section 10.1 to remove relerences 10 2 "Heense™ and

replace that reference with a renewal of registration.

We appreciate your ipferest in these legistative rules and vour padicipation in the pubbic comment
process, and we look forward o working with you in the future.

Sincerely,

- .
o i
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R
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A

Kent A Leon
Corarmissioner




Keaton, Jennifer

From WY Legislative Rules Comments
Subject: FW: PUBLIC COMMENTS FORTITLE SERIES 81-28 AND 61-30

From: clay condon <claycon@gmail.com>

Sent: Monday, July 22, 2019 4:56 PM

To: WV Legisiative Rules Comments <rulescomments@wvda.uss
Subject: RE: PUBLIC COMMENTS FOR TITLE SERIES 61-29 AND 61-30

Ms, Birchfield,

Please see the attached PDF which represents my comments to the above referanced lagisiative rule arendments.

Clay Condon

Kinfolk Farms
Hillsboro WY
Hemp Permit License # 0004
304,6546.0108

[ S .
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West Virginia Hemp
Inckustries Association
G2 2%th St Vienna,
West Yirginia 26105
wvhiz.org

WHIA

July 15, 2819

Madison Birchficld
West Virginiz Depariment of Agriculiure
19{‘{: Kanawha ‘{-Bﬁvd Faf-n Rmm E’-’? ‘

‘VIA I«,MAH {)N{ ‘&’
BE: PUBLIC COMMENTS FOR TITLE SERIES 61-2% AND 61-38
Me. Birchfield:
Please see the following public comments 1o the above referenced legislative rule amendments.

TITEE SERIES 813

B 88139311 - We oppose this seotion in ils entivety, W, Mo Cede §F-F2E prohibiis the

cir:pa““mm from requiring s Hoanse 1o possess, haﬂdii;n or process hemp

*Naotwithelanding any provigsion of the code 1o the comrary, 2 person gesd g
obiain o Beense o possess, handle traasgord, or sell hemp produsts oy

xivacts. inchiding those containing ong or more hemp-derived cannabinoids,
including OB ¥ Va, Code FI8 3288 Tndustviad Hewp Licensing % (1A

2, 283 3E% - We oppose the reguirement 10 re-submit backgroumd checks after thres
}-@aﬁ a8 is not neves sgary due 10 gection 4.5, Sectlon 3120 s ?ce'*mjari of pection 4.5
that requires & Yoensss 10 .epsr- any subs aeqasew‘ changes W their application, inchuding
the background check, Seotion 4.5 achieves the same s;gx.iasw ¥ TRNDOSE *%m snsures the
Licensee maindains a clear background check to maintain thelr hemip Heense

3. 612841 - We oppose the reguirement for Livensees 1© submit g §=°§ter and their license

fo the County ‘shw i and State Polive, This purpose mny be achieved by sivaply
publishing ﬁ st of Licensess on the WV Department of Agaui re's website, This Hat
i v is available on the Department’s website for the county Sherifll and State
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5 §61-38-4.3 - We recommend removing {his section in its entirety. Rather, we suggest that
the manufacturar or vetailer of 3 product be required to register with the Department o
put the Department on notice, but not be required companies to “register™ gvery single
hemp product at 200,00 per produet.

Rationale: The regulatory cost is overly burdensome and will resull i s cest prohibitive
regulation for manufacturers and retatlers. This will make produsts grows and
marnufactured in this staie unable to compete with products that are produced in other
gtades with fower regufatory costs, Requiring a registration fee of $200.00 per product s
an astrooonrical cost raguirament, and will result in an inumediate downiurs for hemp
product sales in this state.

&, S6I-30-5 - We recommend removing this secton inc s entdrety as 1t conflicns with B, Va
Code FI9-128. The Department Ie in e3sen2 regniving 3 “de facio Hoense” o distritute
hemp products or extracts. This i3 an overreach and exceads the scope of regulatory
authortly gramted by the West Virginis Legislaiure in the enabling siatute.

7o SHE30-0 - We recommend the addition of a “notice requirsment” for manufacturers and
retailers bafors they are inspeoted and tested by the Department.

*license” annually, We recommend removing all references to “selier” in this seetion as it
conflicts with W, Vo, Code §78-72F for the reasons stated herein

B, §61-306-10 - Section 14,1 expressly staies that the seller is required to apply for thelr

Thank vour for you consideration in reading our public samments. i you have any guestions or
concems, please do nol hesitate (o contact us, We look forward to attending the legisiative rule cammittes

hearings o aldress our concerms.

Yery truly vours,




West Virginia Depariment of Agricuiture
Hent &, Leanhargt, Commissioner
loseph L Hatton, Deputy Commissioner

By 26, 2019

Clay Condon
Kindolk Farms
claveon@gmall.com

Dieay My, Condon:

Thard yon for submntting public conunents in response o the West Virginia Deparment of Agriculture’s
{WVDA’s) proposed legislative rule, 65 C.5.K. §29, Industrial Hemp, and 61 8.1, §36, Hemp
Products, Al comunents were reviewed vy Diepartiment stafl, compared Lo carrent law and practices in
other jurisdictions, and considered for inclusion. Below are the responses of the Departmernd.

Consnent;

Yosr comment expressed sepport for the conmments subpritied by the West Virginds Hemyp Industry
Association,

Response:

The Department has fully responded to the comments snbmitied by the West Virginia Herp Indastry
Association and those responses are on file with the West Virginia Scoretary of State. A copy of that
response is attached,

We appreciaie vour intorest m thess lagislative rolss sud your padtivipation in the public comment
process. We look forward to working with vou in the futare.

Sinceraly,

&
& 8 et .
& s e

3 SHN R
et R e

Kent A, Leonhardt
Commissioner

maiting address: 1900 Kanswhe Bl Sast, Oharieston, Wy 253050008 | WWw. agriculture. wv.gov
phvsics! address: 217 Gus R, Douglass Lane, Oharleston, WY 28317 I BEGFARNCE it Teorkera nut stal laws, U i
toiephone: 3048583880 » fax: 304558220

i’



West Virginia Department of Agriculture
Kerit AL Leonhardt, Commissioner
foseph L. Hatton, Deputy Comimissioner

July 26, 2019

£ Morgen Leagh
WYHLA President

Prear M. Leach:

Thank you for submilting public comunents in response to the West Virginia Department of Agriculture’s
{WYDA’s) proposed legislative rule, 61 C.8.R. §29, Industrisl Hemp, and 63 C.S.R. §38, Hemp
Producis, All commends were reviswsd by Departruend staff, corapared {0 curremt law and practices in
ather jurisdictions, and considered for tuclusion. Below are the responses of the Deparirnent,

Compimend:

£61-29-3.11 - We oppose this section in it entirety, B Va. Cade §19-12F probibits the depariment from
reguiring a leense to possess, handle, or prosess hemp, “Notwithatanding any provision of the code to the
conTary, A person need gof obiain s Hoense to possess, kandle, fransport, or sell hemp products or
extracts, including those contaizing one or more hemp-Cerived cannabineids, meloding CBD7 W, Ve
LCode §19-125-5 Indusericl Hemp Livensing{f}{1}

Besponse:

The Departmeni dGsagrees with this forpretation. Licensure o grow industrial hemyp is specifically
required by West Virginia Code §18-12E8-5(a) (“A person growing indastrial heonp shall apply o the
comunissioner for a leense on g form prescribed by the coraruissioner,”), See alvo W, Va. Code §19-12F-
7 {amthorizing rulemaking for “{THeensing persons who wish to grow, cultivate, handle, or process
indnstrial hemp™) The language cited refers 1o required loensues fo handle “hemyp producis or extracs
and oot the raw hemp product.

Conueent:

§61-28-3,11.b - We oppose the requirement to re-submit background checks afier hree voars a3 1 s not
aecessary due o section 4.5, Bection 3,121 is redondant of section 4.5 that reguires a licenses to repont
any subsequent changes to their application, inchading the hackground check. Section 4.3 achieves the
same repulalory puepose that snsures the Licenses mamdaing o chear background check to maintain their
hemp Hoense,

Hegponse:

Dhring the 2019 Begular Legisiative Session, the Legiclatnre oxplicitly anthorized background checks of
hoth initial apphoeants and others involved with the program. Seze W, Va. Code §18-12E-3(c) (“The
cornrnigsioner shall require each first-time applicant, and may establish requirements for other persons
involved with the mndostrial hemp prograig, (o submit 1o 2 state and natioval erimna! history record
check.™, The Deparimeent mainfaing that it {3 sound polioy, both to protect the bilegrity of the program
ard 1o ensure compliance with the 2018 Farm Bill, which prebibits eensure of individuals who

rriaifing address: 1900 Kanawha Biid. East, Charleston, WY 285050008 | WWW. 8 ZF 16 U E t U ?’G W ﬁ {}‘ V
physical address: 207 Gus B Dougiass Lane, Charieston, WY 25315 ; ! g Deperis
tstgphone: SU4-REE-3550 « fax SOR-BE8220%




have cormmitted coriain folondes within the preceding ton vears,

Comment:

§61-29-4.1 - We oppose the requirament for Licensoss 1o subowt 3 letter and their lcense to the County

Sheriff and Stats Police. This purpose may be achieved by simply publishing the list of Licensess on the
WYV Depariraent of Agriculture’s website. This Hst ie ourrently is available on the Department”s website
for the county Sheriffs and State Police to socess.

Response:

The reguirement in question was added at the request of the Legistature during the 20819 Resular Session,
The Department believes it is good policy for prowers and possessors of raw industrial hemp o work
collaboratively with law enforcement, and belicves that this requirercend socorplisbes that purpose,

Comment:

861-29-3 - We recormernd the addition of model language in this section tha! fairly
accummnodaies variows harvesting technigues and markets for both intact flower and ground floral
materials harvested from hewmp.

Hesponse:

The Department is awaiting final guidance from the U8, Department of Agriculnire regarding the
sampling and testing protocols that will be vtilized. Until that guidavce is provided, the Department has
chosen tooutilize the ourrent testing protocols. Those protoeols require pre-harvest testing, which must be
done before harvest, and necessarily cannot verify the forra in which the producer will ultimately provide
the matexial 1o the processor.

The Department notes thet sampling and testing protocols are not exphicitly laid out iu it logislative rule,
which allows the Department {o adjust s policies based on the feedback end divection provided by the
U8, Depanment of Agricultnre and the practices of surrounding states. The Depariment contends that iis
surrent pre-harvest samnphiog practioss are in Hoe with those utilized in large nomber of other states and
do not put the Depariment outside the mainstream,

Comment:

§563-29-84 (b} - We recommend an amendrent with the following Ianguage to permit duplicate
satvpling for third perty analysie"The serpled material shall be divided into three equal parts. One part
shall boused for tosting, one part shall be retained for relesttag, aud oue pat may be sent by the
Departraent through thetr chain of custody protocols to a third party laboratory. Sampled material will
only be sent to a third pariy laboratory at the request and expense of the Licensee.”

Response:

The Depariment daclines 1o adopt this policy. A licensee can coliect and send a sample o a third party at
the same time the Department coilects ity samaples. Official results for required THC testing, howsver, are
determined by the Department aboratories, Fuxtber, the Department’s Iaboratories already split a single
sumiple, 48 required by nule, into two test batches, and further divide each of those samples when
nerforming testing, which allows for up to four tests of & sample to be pecfonned bafore an adverse
determingtion is macde.

Comiment:
§61-39-5.7 - We recommend that the Departiment be reguired to provide actal mileage inpurred
for inspection awl samplhiog. I the Department goes 1o g single county to test mnltiple farms, that mileage



should be shared pro-rata bebween the farme that sre inspected on that trip. For example, if the
Pepartment drives to & farm i Wood County for festing, they shonld nof bill each farm in Wood County
for the travel time and milesge Hom the Guthrie Center to their farm, but rather, the Department should
aggregate the travel time and mileage driving to that county and bill each farmer that was fuspected with a
pro-rata share of that cogt.

Respouse:
The Department concurs that the aurrent rule language is unclear regardmg actusl mileage, and hag
submitted proposed changes 1o the rule fo address that issne. See Sestion 5.7 {“As part of inspection and

=

testing, sach leensee shall pay actuel md incurred, plus a charge of 335/ hour per inspestor for actual
drive time, ssileage; inspection and sampling thoe, In addition, cach livenses shal pay for all actuad

inenred faboratory anelysis testing costs that the Departioent cﬂnmdcrs appropriate, including retesting.)

Conpanent:
561-2%-6.11b - We opposed this requiremnent for the same reasons sot forth in corument 1 above.

Response:

As noted above, during the 2019 Regular Legislative Session, the Legislature explicitly authorized
background checks of both initial applicants and others involved with the program, See W, Va, Code §19-
F2E-8{c) (“The commissioner shall requive sach frst-thing applicant, and may establish roguirements for
ather persons imvoivad with the industrial honp program, to submit to 2 state and national eriminal
history reeord eheck,™). The Departmoent maintains that it s sound policy, baitht {0 protect the indegrity of
the program and 0 gnsure compliance with the 2018 Fanm Bill, which prehibits licensure of tndividuals
who have comniitted cerain felonics within the preceding ten years,

Compment:

§61-34 - We oppose the requirement for registering those who possess, bandle, transport
or sell hemp producia or extracts. Rather, we recommaend that registering hemp products
be an “option” for retadl establishments i1 West Virginia, as the enabling statute prohibits
the departiment from reguiring then 1o obiain a license as stated in ¥ Va, Code $7¢-
28,

Hespounse:

Dhuring the 2019 Regular Legisiative Session, the Legisiaiure directed the Department to develop
regulstions for “{tihe production, sale, possession, handling, or transport of hemp products and extracts,
mcinding those containing one or move hemp-derived cannabinoids, including CBD” W, Va. Code §16-
12E-7{6). Vurther, the Departicent was granted broad authority by the Legslature to do so. Following a
review of current regulatory strustures already utilized st the Department, and a review of the manner in
which other States were addressing henp products, the Departroent concladed that the most effective way
i¢ Glly carvy owi this logislanve mandate was 1o require registration of both the products {which may
come from both inside and outside the state) and the aclling locations withio the Sinte of West Virginda.
The Departroent disagrees thal produst and salling location regisiration counstitutes z “de facto™ licensure.
Registralion is & ministerial task, whereas licensure affords discretion and contemplates evaluation of
crodentials and eligibility, However, following discussions with staksholders and internal discussions, and
1o further the goals established above, the rule was amended to include a decal or other indication that the
salima loa.,atmn WAS auﬂmrizﬂd a‘ld rcmste:'&, which rwli .iilmv for L&‘%BE’I’ reguhtmt: aned revward ihme who

hﬁ et iaﬂilt‘mamuﬂ"mwdiwamnfvrtheaaiﬂ anc o5 distrxbutmn of hema




Coniment:

§61-30-2. 18 - We rcoommend the following amendment to this section o sonform with ¥, Ve,
Code §19-12E.

“Licensee"” means an individual or business entity possessing a Heense dssued by

the Departmient to geow, handle, cubtivate, or process hemp. A “lcensee” also

means an individoal or business possessing a license issued by the Diepertment 1o

sell and’or distrimte hemp products,

Responze:

The Departiment concurs in part, The second portion of the definition addresses thase who are coversd by
the registration process, and not by the Ueensure covered by 61 C B R, § 29, The Department has created
a new definition of "Registrant” to address the concerning portion of Bection 2,18, and has made changes
throughout the rule to correspond. The Department declines, however, o change (he first portion of the
deflyition, because G i3 identical 10 that found 1o W, Va, Code §19-12B-3(1).

Conunent:

§61-36-2.24 - We reconumend removing this seciion 10 s oxdivety. This section is rednndant of

Kection 2.13 ihat defines hemp, including the THC threshold. This section automatically acconmmedates
the federal standards, allowing the Department to condorm with any changes on the federal level.

Respomse:

The Department declines to make this changes. The inchusion of this definition is necessary o ensure that
there wiil not be confusion as to bow THC is defined. This stefement is also needed in the event that the
Diepartment nead o change the way that THE is calculated, basod on fedoral guidanee,

Commment:

§61-30-3.1 - We recommend temaoving the requisement for retailers who sell hemp products o

register products grown and menufaciured in West Virginia, The Departiment will be involved
reguiating the produchon and manofactering of products sold in West Virginia, making these additional
fecs unnecessary and redundant, Section 4.1 required the manufacturer 1o register their prosducts thas
retattors will ultimately sell The Department should require registration for out of state products to ensure
that they meel our quality control standards as they were not grown or manufactured in the staie suder our
repulatory framework,

Heuponse:

The Deparcment disagrees. Thers are currenthy no other sules to regulate final hemp products. The
WYIDA necds to know what final producte are on the market (regardless of the product origin}. This will
ansure that all bemp products, not just those manefaciured outside of the state, that are on the market are
safe for public use. Morsover, the Department’s oversight of the production and manufacturing process
{covered in &1 C.5.R. §29) addresses the process for manufaciuring products, and not the conlant,
iabeling clatms, or other issues related to the products themsebves that are addressed by this legislative
rule.

Comment:

§61-30-4.3 - We recommend removing this section in its entivety. Rather, we mugpest that the
manufacturer or retailer of 3 product be required to register with the Deparbment (o put the Department on
notice, but nod be reguired companies lo "reglster’” every single hemp product at $200.00 per produst.

Response:
The fec related to the registration of product will e used toward sosts incurred by the registration
specialist, comphiance officer, ropulaiery spoctons, ohemists, and microbivlogists and related cosis to



codizet saraples, determine the suitability of the product Tabels, and analyze the samples for 6 vanetly of
different anafytes. The Department is not supported fseally by any other mesns for this program and will
not be capable of cosuring safe hemp products and consumer safety withont ihe focs. Morcover, in setting
its fees, the Department hias reviswed fee structures and costs in other siates and has determined that the
fees established are both nooessary to support the program and reasenable compared i Qiha—:r jurisdictions.
See W. Va, Code §19-12E-7{4) {permitting logislative rules to address the “{alssessment of fees that are
gommensurats with the costs of the conunissioner’s activitics in Hoonsing, tosting, and supervising
industrial hemp production™).

Compnent:

§61-30-% - We recommend removing this section in ite entirery ae it conflicts with W Ve Cade
FEP-J2E, The Departieend {3 in essencs reguiving s “de facto Boense™ to distribute hemp products or
extracts. This is an overreach and exceeds the scope of regulatory authorty granted by the Wesl Virginia
Legislature in the enabling statule.

Response:

The Drapartment disagress that product and selling location registration constituies a *“de facte™ loensire,
Registration 18 a ministerial task, whersas Hoensare affords disoretion and coutomplates cvaluation of
credentials and eligihility. However, following discussions with stakeholders and internal discussions, and
Lo further the goals established above, the rule was amended 1o tnclnde a decal or other indication that the
selling lncation was authorized and registered, which witl allow for easier regulation and reward those who
are following the rules, See Section 5.7 (3.7, Rewail facilities that resister with the Dopartment will be
~\t'(’-“ieia-:i & YeLl ifoation dcmumem in Ehe Fuml ofag u:*uiimt:: o1, o‘he:m” & for dis wiax al the I’ﬁ?iail lpeation

Wrtx UGS }.

During the 201% Regular Legisiative Session, the Legislature direeted the Deparinaent to dev“iﬂp
reguiations for “[the produstion, sale, possession, handling, or transport of bemp producis and extracts,
including those containing one or more hemp-derived cannabinoids, including CBD” W, Va, Code §14-
L1ZE-T6)y Purther, the Departoent was granted hroad dith@ﬁt} v the Legislamee to do so. Following a
raview of corrent mmui? oy structores alresdy vhilized af the I3 artmcm, and a review ef the manner in
which gther States were addressing hemp products, the Department conchided that the most effective way
to fully carry out thny legslative mandate was to require registranion of beth the products {which may
comea from both inside and outside the state) and the selling locations within the State of West Virginia,

Comment:
861-30-% - We reoomumend the addition of & "notics requirement” for murmfichurens and retallers
hefore they are inspected and tested vy the Depariment,

Response:

The Departroent disagress with providing & notice requirement. Bffective regnlation reguires that
regulated enlitics no be spprsed of when they will be inspected or reviewsd, as the Departiment wants a
fme “enapshot” of what happens in 2 normal workday. Providing notice would undermine the integrily
and legitimacy of the repulatory program, Moreover, the Department does not currently give notice for
any other programa.

Commient:

§61-30-84 - Secilon 10.1 oxpressly slates that the seller {s requdred to apply for their “Heense”
anmnaiby. We recommend removing all references to “seller” in this section as it conflicts with B Va
Code $I8-12F for e reasons sinted herein



Response:
The Departroent concurs 1o padt, and has modified secoon 181 to remove references {o & "heense” and
replace that reference with a renewal of registration.

We appreciate vour interest in those legislative rmules and vour panticipation in the public comment
process, and we look forward to working with vou inthe Bumre.

Sineerely,

& RSN
e e e

Kent A, Leophardt
Cotumissioner



Keaton, jennifer

oo

Fromm: Tracy Browrn <tracy.brown74@hctmailcom>

Sent: Monday, July 15, 2019 1228 PM

Ton WV Legislative Rules Comments

e Tracy Brown

Subject: PUBLIC COMMENTS FOR TITLE SERIES 61-29 AND 61-30
Attachments: WL egistature Title 61-29 and 61-30,pdf

Please find the attached .pdf file containing comments from Brown's Hiliside Herb Garden in support of the
comments by the WV Hemp Industries Association. | appreciate the opportunity to provide feedback on this
legiclation and hope WV will consider this advisement from farmers to promote a competitive economic
fuiure with the rising industrial hemp market. As a full time career business woman and singie mothar, | have
taken on this farming endeavor with hopes to enhance opportunities for myself and my children, This
business could supplement my income, aid with my financial responsihilities, provide an opportunity for my
children to axplore a future with farming and stay in the State. | have copied the content of the .pdf file below
in the event that the file is difficult to access.

Kind regards,
Tracy Brown, Owner
Brown's Hillside Herb Garden

Juby 13, 2019
Madizon Birchiisid
West Virginia Department of Agriculiure
1900 Kanawha Blvd. East, Room E-28
Charleston, West Virginia, 23305-0170
rulescommentsiiwyda.us
VIiA EMAIL ONLY
RE: PUBLIC COMMENTS FOR TITLE SERIES 61-29 AND 61-30
Ms, Birehfield:
Please see the following public comments to the above referenced legislative role amendments,

TITLE SERIES 61-2%

1. §61-38-3.1% - We oppose this section in s entivety, ¥, Va. Cade §T9-12F prohibits the department
from requiring 8 license 1o poasces, handle, or process hemp,

“Wotwithstanding any provision of the eode 10 the contrazy, a person need pot sbigin a Beense to

1



pessess, handle, transpiort, or sell hemp produets or exfracts. including those conlaining one or more
bemp-derived cannabineids, including CBD.” W, Fa. Code §I9-12E-5 Industrial Hemp Livensing (f)
(1.

§61-28-3.38:% - We oppose the roguirenent to re-subroit background checks afier theoe vears as it is nt
necessary due to section 4.5, Section 3.12.b 15 redundant of section 4.3 that reguires 5 Heenses 1o report
any subsequent changes to their application, incloding the background check. Section 4.5 achicves the
samig regulatory purpose that ensures the Lisensee maintains a clear background check o maintain their

bernp license.

{61-2%-4.1 - We oppose the requirement for Licgnsecs to submit a letter and thelr Hoense to the County
Sheritf and State Polics. This purpose may be schieved by simply publishing the list of Licensees on the
WYV Department of Agriculture’s website. This lst is currently {s available on the Department’s webaite
for the county Sheriffs and Siale Polics 10 accsss.

§61-39-3 - We recommend the addition of model language in this section that fately accommodates

various barvesting techniques and markets for both intact flower and ground Horal materials harvested
from hemp,

\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

tested by ihe Depariment.”

For intact-plany samples:

Fosure thal the eptire harvest is accounted for and in the same form (Le., intact-plants).
Chip the top 20 e of herop plant, primary steny, including leaf and fomale floral material.

For ground plant or ground floral material saniples:

Fnsure that the entire harvest 1s accounted for and in the same form {(ie., all harvested material whether
whirde plani or Horal material only must be ground with ne intact plants or whole flowers remaining
from that harvest).,

Sample material from bag or container that is collected from four separaic areas in the field from which
the material is harvested.

§61-18-53.4 (b} - We recommend an amendment with the following language to permit duplieate
samipling for third party analysis.



§61-29-87 - We recormend that the Departiment be reguived o provide actual mileage incurred for
inspection and sampling. ¥ the Department goes 1o a single county to test multiple farms, thet mileage
showid be shared pro-rata between the farms thet ave inspected on that irip. For example, if the
Prepaziment drives to g farm in Wood County for testing. they sbould not bill each fem in Wood County
for the travel time and mileage from the Guthrie Center to their farny, but rather, the Departreent should
aggregate the wavel time and mileage driving to that county and bill cach farmer that was inspected with
a pro-rafa share of that cost.

§61-39-6,1%h - We opposed this reguirement for the same reascns set forth in comment 1 above.

TITLE SERIES 61-30

§61-30 - We oppose the requirernent for registering those who possess, bandle, transport or sall hemp
products or extracts. Rather, we reconimend that registering hemp producis he an “option” for retail
establishments in West Virginia, as the enabling statute prolibits the department from reguiring them to
oblain a license as stated in ¥, Va. Code §19-12F.

“Notwithstanding any provision of the code fo the contrary, a person need nof obiain a Heense to
possesy, handle, transport, or sell hemy products er extracts, including these containing one or more
hemp-derived cannabinoids, including CBD.” W Va. Code §19-12E-5 Industrial Hemp Licensing (f)
(4.

Rationale: The Departmen(’s proposed rule is creating a “de ficte ficense™ for hemp retailers to sell
products, which is contrary (o statute. I this, however, where an “option” for a retailer to pain
Department inspection and approval, this would create a competitive quality standard for products sold
in West Virginia. This registration would then inform the consumer as to the quality of the products
would and provide retailers an incentive to register their products with the Department and advertise
approved products to gain an advantage in the markeiplace.

In the alternative, we advocate for the foliowing amendments to Title Series §61-30:

..........................

§19~E 3E



"Licensee™ means an individual or business entity pnssessmg, 4 hcmge 1ssued by ahe Dq:pmmmt to
grow, handle, Luitwate, or pmmm hemp A-Heemaeelalas-me Rk e BRANE- B
Heense-togy :

§61-38-2.24 - We recommend reraoving this section in its entirety. This scotion is redundant of Saction

2.13 that defines hemp, inchuding the THC theeshold. This section awtomatically accommuodates the
tederal standards, allowing the Department o conform with any changes on the foderal lovel.

$61-38-3.1 - We recomnmend removing the requirement for retailors who sell hemp products o reglsier
products grown and manufactured in West Virginia. The Departroent will be involved in regulating the
production and menufactaring of products sold m West YVirginia, making these additional feos
unneceasary and redundant. Section 4.1 required the manufacturer o register thelr products that retailers
will ultimately sell. The Department should require registration for out Gf‘ state products to ensure that
they meet our quality contre} standards as they were not growa or manufactured in the state under our

regulatory framework,

§61~-38-4.3 - We reconmnend removing this section in its endivety. Rather, we suggest that the
moanufactier or redailer of a product be required to register with the Dﬁpmmcm to put the Departmerns
on notice, but not be required companies to "regisier” every single hemp product st $200.00 per

produer.

Hationake: The regulatory cost is overly burdensome and will resnlt in a cost prohibitive regulation for
manutacturers and retatbers. This will maeke produocts grown and manufactured in this state unable to
corpete with products that are produced in other stafes with fewer regulatory costs. Requiring a
registration foo of $200.00 per product is an astronomical cost requirernent, and will result inan
wnmediate downbirn for hemnp product sales in this state,

$61-36-8 - We recommend removing this section in #s entirely as it conflicts with W, Va. Code §19-
12E. The Department is in essence requiring a “de facto license” o distribute hemyp products or extracts.
This is an overrcach and excesds the soupe of regulatory authority granted by the West Virginia
Legislabure in the enabling statote,

§631-30-2 - We rocommend the addition of 3 "notice requizement” for manufacturers and retailers before

they are tnepected and {ested by the Department.

361-30-18 - Section 10.1 expressly states that the seller is required to apply for their *license” annually.
W recommend removing all references to “seller” in this section as it conflicts with #, Ve Code 815
4 2E for the reasons stated herefo.

Thank you for your consideration in reading our public comments, If vou have any questions or
concerns, please do not hesitate to contact us. W look forward to attending the legislative rule
commitice hearings 1o address cur conceamns,



Kind regards,

Tracy Brown, Owney
Brown’s Hillzside Herb Garden



Brown's Hillside Herb Garden

ra W Widwond Drive, Parkersbirg, WY 26101
804.482.0741 iy brownr4@hoaatioom

Fuly 15, 2018

Madison Birghileld

West Virginda Bepantment of Agriouliee
1200 Kanawha Blvd. Bast, Boom E-28
\,.ms feston, West Virginda, 233050170

VEA EMAIL ONLY
BE: PUBLI COMMENTS FOR TITLE SERIES 6129 AND 6138
Ms. Birghbisid:
Flease see the following public conmments to the ahove referenced legislative rale amendmends,

TITLE SERIEN ¢1-3%

oS L2%301 - We appose this section in its antirety. B Pa Code §7872F prohibits the
-.:',\.g,mnm.i. fromn reguiriog a liceose to possess, handle, or process hemp,

“MNatwithstanding any provision of the code to the contrary, a pevson nesd not
obviain & Hegnge 8 gmﬁ:‘ 38 ' i ducts ov

sm\:r;aas,iﬁ v:mh-mn ¥ those containing one o more herap-derived cannabinoids,
sloding OBDV W, ¥ Code SIS FE-F fredeerivind Hewp Licensing { (14

i -3 3.0 - We oppose the requirement to re-submit background checks after theee years as it
1% not ry due fo section 3, Seotion 3420 is redundant of section 4.5 that reguires a Heensee o

report any subsequent changes 1o thely application, Inghading the background check, Section 4.5 achieves
the same repulatory purpose that ensures the Licenses maintaits 3 clear background chigek 6 rasintain
thair hemp lloense,

KN §631-38-4.1 - Wo oppose the reguirement for Licemseas to subindt g lotter and thew
Eic&.s:sw hii\&s C(’surw ‘*»-m ki aw'ssi State Pa,i-x.e This purpose may be achisvad by simply
Dlepartnant of Agri e =,§ ture’s website, This Ust
v is aval Saaie o *“;e “ep mme‘nf websife for the county Sheriffs and State

4. §61-28-58 - We recommend the addition of modsl language in this seetion that faldy
secommodates various hervesting technigques and markets for both intact flower and ground Aoval
materials harvesied from hemp,
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3. $63-3-18 - Section 101 expressly siates thal the seller is requived to apply for their “Heense™
anrmally. We recommend removing all reforences (0 “salles™ in this seotion as # confliorg with ¥, ¥a.
Code §19-1 28 for the reasoas stand hergin

Thank you for your consideration in reading oor public commente. H vou have any questions of
concerns, please do not hesitate 0 contact us, We look forward o attending the legisiative rule committes
hearings to address OuUr congerns,

Kind regards,

Tracy Brown, Owner
Brown's Hillside Herb Garden



West Virginia Departiment of Agricuiture
Kent A Leonhardt, Commissioner
Joseph L Hatton, Deputy Commissionar

July 26, 2619

Tracy Brown, Uwner
Brown's Hillside Herh Ganden
tracy. brown74(@hotmail.com

Dear Ms. Brown:

Thank vou for submiiting public comments in responae to the West Virginia Depariment of Agriculture’s
{WVERA"s) proposed legislative nuile, 61 C.8 R 829, Incdustrial Hemp, and £1 C.8. K. §3¢, Hemp
Products. All comunents were reviewed by Departiment staff, conpared o carrent law and practices in
other fnredictions, and considarad for inclusion. Below are the respouses of the Departroeni,

Comorasn:

§61-29-3.11 - We oppose this section in its entirety. W, Va. Code §19-13F prohibits the department from
reguiring a lisense to possess, handle, or process herop, "Notwithstanding anv provision of the code to the
contrary, 4 person need 1ot obtam a license to possess, handle, transport, or sell hemp products or
exiracts, including those containing one or more hemep-derived cannabicoids, inchuding CBD.” W Va,
Code §19-128.3 Industrial Herup Licensingf{ D{}).

Respoase:

The Department disagress with this interpretation. Licensure 1o grow industrial herap is specifically
reguired by West Virginta Code §18-12E-8a} (“A person growing ndustrial hemp shall apply to the
commizgioner for a license on a form prescribed by the commissioner.™). See also W. Va. Code §19-12E-
7 (ruthoriziog mlemaking Tor “[{lisensing persons who wish to grow, cultivete, handle, or process
indostrial hemp™}) The language cited refers 1o reguired licensure to handle *hewp products or extracts,”
and not the raw herap product.

Comanent:

§61.29-3.12 b « We oppose the regquirsment 10 re-submi background checks afler three vears ag it is not
necessary due to seetion 4.5, Section 3.12.b is redundant of aection 4.5 that requires a licensee to repott
any subsequent chasges to their applization, meciuding the background check. Seciion 4.3 achieves the
seme regnlatory purpose that ensores the Liconsce maintains g clear background check to maintain thew
hemp license.

Response:

Dring the 2019 Regular Legistative Session, the Legislature sxplicitly suthorized background checks of
both initial spplicans and others involved with the propoam. See W, Vi, Code §19-128-5(c) ¥ The
compissioner shall require each frst-time applicant, and raay establish requirements for other persons
wvolved with the industrial hemp program, to submit t0 3 state and nagonal criminal history resord
check.). The Department madniaing that it ig scund policy, both (o protet the integrity of the program
and to ensure compliance with the 2018 Farm Bill, which prohibits Heenaure of individuals who have
sotunitted cortain felomiss within the preceding ten yoors,

mafing acurese 1900 Kanawhs Blve. Fast, Cherlsston, WY 253050008 | WWWwW. agdriculture, wv. gov
piveiesl address: 217 Gus | Dougiases Lana, Charestnn, WY SE312 I aenordance with federal and state iews. the West Virgnia Separbnent of Agneuhun is pron
h o n : o e ) D ) T amoriTInanon ¥ S DISEISMS SN0 SANA0RS o ine Basis of Tane, notor, raligion, SeX, aft, nalicng
eiephinng: 304-558-3350 « fax; 304-B58 2203 1 onoestry, cleatiily Sroiuding binonessh medant condiion, marial slatug, veleran Siatus, a0z o

a1 attiiatian.



Comment:

861-39-4.1 - We oppose the requirsment for Licensoos o submit a lefter and their Hoenae to the County
Sherilf and Siate Police. This purpose may be achieved by simply publishing the lst of Licensees on the
WY Department of Agriculfure’s website. This list is currently 15 available on the Dopariraent’s website
for the county Sheriffs and State Police 10 acoess,

Rasprnse:

The requirement in guestion was added at the reguest of the Legislature during the 2019 Remuiar Session.
The Diepartment believes | s good policy fw growers and possessors of raw fndostrial hernp vy work
collaboratively with law enforeement, and believes that this requirement sccomplishes that purpose.

Cosnnent

§6E-29-5 - We recormmend the addition of mode! language in this section that fauly
accommodaies various harvesting techuiques and markets for both intact flower and ground floral
materials harvested from hemp,

Response:

The Department i awaiting final puidance froro the ULS, Department of Agricolnure regarding the
sampiing and testing profocals that will be atilized. Untll thal guidance is provided, the Depertznend bas
chosen o ntiline the current testing protoooks. Those protocols requite pre-harvest testing, which must be
done before harvest, and necessarily cannot verify the form in which the producer will uhimately provide
the material o the poocessor,

The Depanment notes that sampling and testing protocols are not explicithy laid out in its logislative mule,
which allows the Department to adjust ity policies based on the feedback and direchon provided by the
LS. Department of Agriculture and the practices of surrounding states. The Department contends that ifs
curtent pre-harvest sampling pracioss are 10 Boe with those siilized in large number of other siates and
do not pul the Depariment oulside the mainsiream.,

Contmient:

B6l-29-5.4 (b} - We recommend an amendment with the following Isnguage 1o permit duplicate
sampling for fhded paoty analvsiz,

“The sampled material shall be divided inio three equal paris. One part shall he

maedd for festog, one part shall be retained for retesting, and one part may be sent

by the Department through their chain of custody protocols o a third party

igboratory. Samnpled material will ooly be send to a third party laboratory at the

reguest and expense of the Licenses.”

Hesponse:

The Department declines to adopt this policy. A licensee tan coliect and send 3 saraple to a third party al
the same time the Department collests s samples. Official results for required THO testing, however, are
determined by the Departreent laboralories, Fuether, the Dopartment’s laboratories already split a single
sample, as required by nule, nto two test batches, and further divide each of those samples when
rerforming tosting, which allows for up to four fests of 2 sample o be performed before an adverse

determination is made.

Comment:

§61-29-5.7 - We recommend that the Departinent be requived to provide actusl mileage incurred

for nepection and saraphiog. [f the Departinent goes 108 single connty to tegt multiple farms, that nileage
should be shered pro-rats between the farms that are inspected on thet trip. For example, if the
Departmertt drives to a farm 1n Wood Coanty for festing, they should not Bl each farrs in Wood Oounty



for the travel Brne and mileage from the Guthrie Center to their farm, but rather, the Department shonkd
aggregate the travel time and mileage driving {o that county and bill each fromer that was inspected with a
pro-tats share of that cost.

Keasponse:

The Departnent concurs that the current rule language is uncicar rogarding actual mifeage, and bas
subrottiad proposed changes to the rule 1o address that {ssue. Sec Section 5.7 (“As part of inspection and
testing, cach Heensee shall pay actnal mileage inewrred, phus 3 charge of 335 hour per inspector for aotual
drive tirae, mileage, inspection and sampling tme. b addition, each licenses shall pay for all actual
ineurred Iaboratory anelysis testing costs that the Departisent considers appropriste, inchuding retesting.}

Comment:
§6i-29-6.11b - We opposed this requiramment for the same reasons set forth in comment 1 above.

Response:

As noted above, during the 2019 Regular Legisiative Session, the Legislature cxpHoitly suthorized
backgromnd checks of both initial applicants and others involved with the program. Sce W, Va, Code §19-
12E-5c) ("The conmmissionsr shall reqaire each first-time applicant, and may catablish requirements for
other persons involved with the industrial hemp program, 1o submit o 2 state aod national criminal
histery record check ™) The Department ragintaing that it is sound policy, both to protect the integrity of
the program snd to ensure compliance with the 2018 Farm Bili, which prohilnts leensurs of mndividusls
whao have committed cettain flomes within the preceding ten vears,

Comment:

§61-30 - We oppose the requirement for registering those who possess, handle, transpord
or sell herop produsts or extracts. Rather, we recommend that regislering hemp products
be an “option” for retail establishrents in West Virginia, as the onabling staiuie prohibits
the department from requiring them io obtain 2 Beonse as dafed in W, Va. Code §18-
128,

Responsa:

Duaring the 2019 Regnlar Legislative Session, the Logislature dirscted the Departruent 1o develop
regulations for “tihe production, sale, possession, handling, or trensport of hemyp products and extracts,
meinding those containing one or mors hemp-derived cannabinoids, including CRD W, ¥Va, Code §19-
12E-7(6}. Further, the Departmeerd was granted broad suthority by the Legislature to do so. Following a
review of current egulatory structures already utilized at the Department, and 2 review of ihe manner in
which other States were addvessing hemp produsts, the Departmient concluded that the most effective way
o fully carry out this legislative mandate was fo require registration of both the producis {whivh may
come from both inside and puiside the state} and the selliog Jocations within the Biate of West Virginia.
The Departruent disagrees that prodoct and selling location repisteation constitutes 2 “de facte” livensure,
Registration ig a nunisterial tack, whereas licensure affords discretion and couvtenaplates evaluation of
cradentials and eligibility. However, following discussions with stakeholders and internal discussions,
and to futher the poals established above, the nude was amended o 1nchude a decal or other indication that
the selling location was authorized and registered, which will allow for easier regulation and reward those
who are following the rules. See Section 5.7 (5.7, Retall facilities thal register with the Department will
be provided a veriGcation docoment, in the form of & certificate or otherwise, for display at the retail
location, which will indicate that the retail facility is an anthorized location for the sale andior distribution
of hemp products.”}.



Comment:

£61-30-2.18 ~ We recommend the following amendment {o this section fo conform with W. Va.
Cade §10-1 2K,

“Licensee™ means an individual or husiness entity possessing & leense izaued by

the Departmeant to grow, handle, cullivats, or process bemp. A “Hoensee” also

means an individuad or busingss posaessing 2 fconae issuad by the Department (o

sell and/or distribuie hemp products.

Kesponse:

The Department coneurs in part. The second portion of the definition addresses those whe are covered by
the registration process, and not by the Heensure coverad by 61 C.8 R, § 29, The Department bias created
a new definition of “Registrant™ to addeess the concerning portion of Section 2,18, and has made changes
throughout the rule 1o correspond. The Department declines, bowever, fo change the Frsl porbon of the
definition, because it is identical to that found iIn W, Va. Code §18-12E-3¢1}.

{Comment:

§61.30-2.24 - We recommend removing this seclion in its entirsty. This section 1s redundant of

SBection 2,13 that defnes hemp, ncloding the THC threshold, This section automatically accommodates
the faders] standards, allowing the Depariment 1o confornm with any changes on the federal level,

Hesponse:

The Department declines to make this change. The wolosion of this defimbion s nacessary 1o ensure that
there wiil not be confusion as 1o how THC is defined. This statement is also needed in the event that the
Blepartment voed to change the way that THC 1 ealoudated, based on faderal guidance.

Comment:

§061.30-2.1 - We reconuiend removing the requirement for retailers who ssil hemp products to

register products grown and manuiactired in West Virginla, The Department will be invoived in
regulating the production and manufacturing of producte seld in West Virginda, making these sdditional
fees unnecessary aod redondant. Sechion 4.3 reqwred the masnfacturer {o register thelr products that
retaiiers will uliimately seil, The Depariment should require registration for out of ¢late products to ensure
that they meet owr guality control standards as they were not grown or manufaciured in the siate under our
regulatory Pamework.

Responss:

The Department disagrees. There are currently no other rules to regulate final hewp products. The

WY DA necds to know what final products are on the market (regardicss of the prodact origin). This will
emsure that all hemp produocts, oot just those menufaetured outaide of the state, that are on the market are
safe for public use. Moreover, the Department’s oversight of the production and manufactunng prooess
jcovered in 61 C.8.R. §29) addresses the process tor manufactring products, and not the content,
iabeling claims, or other issues related to the products theraselves that are addressed by this legislative
rirle.

Comment:

§61-30-4.3 « We recommend removing this section in its antirety. Bather, we suggest that the
manafactarer or retailer of a product be required W rogister with the Department o put the Departinent on
notice, but not be reguired companies 1o “register’ every single hemp product at $200.00 per product.

Response:
The tee relatod to the registration of product will be used toward cosis ineurred by the registration
specialist, compliance officer, regulatory inspectors, chomists, and microbiokogists and related costs to

iy



collect samples, deternine the saftability of the product labels, and analyze the samples for a variety of
different analytes. The Deparament is not supported fiscally by any ather means for this program and will
not be capable of ensuring safe bemyp products and conswuner safety without the fees. Moreover, in setting
its fees, the Departoment has reviewed fee structores and costs in other states and has detenmined that the
foes establiched are both necessary fo support the progean and reasonable compared to other jurisdictions.
See W. Va, Code §19-12E5-7{4} {permitting legislative rules 10 address the “[ajssessment of fees that arc
pommenaurate with the costa of the commissioner’s activities in loensing, testing, and supervising
industrial herop produchon™.

Conament;

§61-30-5 - We recommiend removing this section in its entirety as it conflicts with W, Va. Code
§19-12E. The Departrognt i3 in essense requiring 2 “de facta Hoense™ {o distribule hernp products or
extracts. This is an overreach and exceeds the scope of regnistory authority gravted by the West Virginia
Logislaure i the enabling staluie

Hesponse:

The Depantment disagress that product and selling location registration constitutes a “de facte™ licensure.
Registration is a ministerial fask, whereas liceosure affords discretion and sontemplates evaluation of
cradentals and eligibility, However, following discossions with stakebolders and internal disonssions,
and to further the goals established above, the rule was amended to inchade & decal or other indicatinn that
the seliing location was anthorized and registered, which will allow for easior regulation and reward thosa
wio are following the rules. See Section 5.7 (5.7, Hetail facilities that regaster with the Department will
be providod a ven Bestion document, in the form of 5 certificate or otherwise, for digplay at the retail
location, which will indicate that the retail facility is an authorized location for the sale andior disteibnuion
of bemp products.”),

During the 2019 Eegular Legislative Session, the Legisiature dirocted the Department to develop
regulations for “Ttihe production, sale, possession, handlng, or ansport of hemp products and extracts,
moiodimyg those containing one or more hemp-derived canaabinoids, inclading CBD” W, Va, Code §19-
12E-7{6). Further, the Departmeend was granted broad authority by the Legislamire o do so. Foliowing 4
review of corrent regnlatoey siructures slready wiilived at the Department, and a review of the manner (n
which other States were addressing hemgy products, the Deparimoent concluded that the most effective way
to fufly carmy out this legisiative mandaie was o require regigiration of both the produets {which may
come from both instde and outside the state} and the selling Iocations within the Bate of West Varginia

Comment:
§61-38-9 - We recommend the addilion of a8 “notise requrement” for menulacturers and retatlers
before they are inspected and tested by the Department,

¥ ¥ >

Response:

The Deparirpent disagrees with providing a notice requirersent. Bffective regulation reguives that
regulated eniibes no be apprised of when they will be inspected or reviewed, as the Depaniment wants 2
trae “snapshot’” of what happens in 3 normal worlday, Providing notice wonld undenmine the integrity
and legithmacy of the regulalory program, Moveover, the Departinent does not currently give notice for
any sther nrograms.

Comment:

§61-30-1¢ - Scotion 10,1 expressty siates that the seller is requived to apply for their “lcense”
gnnually, We recommend removing all references to “seller”™ in this section as it conflicis with W, Va.
Code §19-128 for the reasons stated herein,



Response:
The Department concurs in part and has modified section 10.1 to remove references to g *license” and
replace that reference with a renewal of registration.

We sppreciaie vour interest (n these legislative miles and vour participation in the puble commment
process, and we look forward to working with you in the fature.

Sincerely,

& _
& ipenanannnn -
o T I e gt

L+ e R e R A

Keot AL Leonhardt
Commissioner



Keaton, Jennifer

R

Fromy WY Lagisiative Rules Commenis
Subsfect: W gresnlkerry grougs, lic fiscal impact

Eram: Leah mciiton <leghmgjilton@gmail.com>

Sent: Thursday, July 18, 20193 3:45 PM

To: WY Legishative Rules Commaents <rulescomments@wvda. s>
Subsject: greanberry group, lie fiscal impacy

Docurnent attached. Thank you for your time.

Leah Mchlton

Waest Virginia University, Institute for Labor Studies & Research
instructional Design & Technology Spacialist

{304} 669-1438 | wwwdeat
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Dear Me. Madison Birchiield,

Public comments regarding rule changes o the current Wy hemp law dlosrs,
titde 61, The rule changs shows an updste 1o definitions. it 3is0 shows no known
fiscal impacts.

First, the definition change is inadeguate. The state wishes to clarify the imits of
THE aliowable in the industriz! hemp plant grown within the state, This
clarification results in the strildng of “not more then one percent, or more than
the concentration adopted by federal law in the Controlled Substances &ct, 21
UE.LC Secs 801 ot seq., whichover is more restrictive.”

The Federal Farm 81 Act signed by President Tramp in Deg, 2018 has removed
hemp from the controlled substance act, while simultanecusly placing 8 /3% imit
or THE. This has resulled in confusion, as there are multiple Torms of THG; the
most commonly known form, D8 THE, is the mind- altering cannabinold
commonty tested within the plant to ensure the hemp plant & not “martjuana”
THCR, DR THE, THO, and o7 THC are abso ordinarily present within the cannabis
sativa plant, These forms of THT are not psychoactive, but are often compiled inte
the "total THC count. The Total THO count i compiied as THE links to the same
snlocannabineid receplors. However, these alternate forms of THC do not have
psychadelic effects.

To impiement these needed changes, a simple and effective process would
involve measuring for d8 THC at the point of harvest, and then verify that all
products creatad or manufactured have below the 3% d9 THE

Properly managing this is imperative to the livelthood of Hemp Tarmers that are
working difligently to produce and harvest hemp for olis. Extracting CBD from
hemp involves costly procedures, The hemp plant should contaln at least 10%
CRD; anvthing less and more money will be spent extracting than can be made of
the extracted material, Thas, in order 1o make the plant vigble for extraction,
farmears fook for and purchase seeds, seediings, or clongs thay should produce
content of CRE at higher levels than 10%.

Forms of CBD and THE, slong with a multitude of terpenes are found within the
cannabis plant. Many terpenes are shared with other flowers; inalooi for
example, i found in Hag and avendar, Myrcene is shared with mangoss, and
humulens is commonly found In varving hops. All levels can be increased and
decreased through genetic breeding, but removing either CBD or THT completely
from the cannabls plant has proven impossibie, Bventually, sclence will progress,



presenting innovations for reaching a {otal THO below (3%, At the present, thisis
not a feasible option,

increases in CBY, THE, and the various tarpenas gocur 1o naturally attract
noflination during the Howering stage of the cannabis plant. Currently, iIn orderto
increass CBR 1o a percentage that makes the plant viable for profitable extraction
means there is o shared increase in tota! THL Genetiowork has reduced the o8
THC content to maintain CBD percentages i the 14 to 15% range,

West Virginia™s current heamyp faw would allow 1% total THC Himits, | have spoken
with several genetics professionals that dalm they can easlly ingresse CBD
content to 27-30% vields within the 1% limit.

The suggested change would not only remove West Virginia from the forefront of
feading CRD farming, it would place us in 8 severe disadvaniage and ruin a
budding industry.

Sacond, while not addressed in the fiscal note, the financial impact of this change
will eripple many hamp farmers and hemp companies. My company, Greanberry
Farms, along with several othsr companies, have invested heavily in the CBB
sxtraction and development Held, immedigte changes to this vear's harvest will
fikely ooour, requiring premature harvests that produce plant material not viable
for exiraction.

My neighbar invested in a 52 millfon-dollar extractor. Two other investors are
currently building, or intending to haild, mitllon- dollar extractors in Harrison
county. One operator has now put her plan on hold until futher clarification of the
changes.

The fiscal impact of these changes will be severe. Please consider making the rule
change to clarify D8 THO must e under 3% and not 3 total THO el

Thank you for your time.

Bill Flanigan, CQQ
Lean Molilton, TG

Greenberry Groug, LLC
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West Virginia Department of Agriculturs
Kent A. Leanharndt, Commisgioner
Insaph L. Hatton, Deputy Commissioner

Inly 26, 2019

Leah Melilion
WY Tnstitute for Labor Studies & Besearch
teahmejilton@@gmail.com

Pear Ms. Melilton/Greenberry Grong, LLC:

Thank vou for submitting public conrments in response to the West Virginia Department of Agricultuge’s
(WY A s} proposed legisiative rule, 61 SR, §28, Industriaf Blemy, and 61 C.8R, §306, Bemyp
Products, All comments were reviewed by Depaniment staff, compared to current law and practices in
other jurisdictions, and considered for inclusion. Below are the respouses of the Departsent.

Comument:

You inddested in vour comment that vou would like 10 see the definition of hernp allow the amount of
tetrabydrocannabingl on & dry weight basis to be no wreater than 1.0%, rather than the proposed
perecrdage of (.3%,

Besponse:

During the 2019 Kegular Session, the WV Legislaturs chasged the code section that previously set the
THE percentage at 1.0% to omedch the foderal standard. The Departmend is commiited (o complying with
the federal THC concentration for henp defined (o 7 US.CL 85948, currendly set 88 0.3%, and will not
change the definition.

Comment:
You commented on the negative fiscal impact to vou if the THC percentage is set at §.3%.

Hespomnse:
The Department e i a‘as,:, its vornrmitroact 1o foll compliance with the federal THE concendration fw
hemp delined in 7 . §53940 and notes this stendard is common nationwide,

We apprecize voor interest in these lepisiative rudes and your participation in the pobie comment
process, and we look forward 1o working with vou in the future.

.
Sincerely,

i‘_‘}“s“«‘(‘“{\ ¢ i_:_\\\:..‘\ . \\\\\\ T &\':\&\\ AR
Bent A Leonhbardt
{ommissioner

www.agriculture. wv.gov
ir ﬁm_woqrcn w:tr ed?r R and slate iaws, the West Virgzrna DRpartraGat of AFReIe B prohibibes from
Erams and sarvites on the Dagss of rane, oty rciw»m oB&, 832 natioral orign o

physiosd sooress 247 Gus R, Douglass Lang, Charlesion, Wy 28342
mv’}h;, ety rm SEING RiInRss) IRGIKAT Gunni m, marival shates, sgtaron stelus, and poiitee! afNistion,

telephong SO4-558-0850 « fax B04-558-2208




Keaton, Jennifer

From: W Legistative Rules Comments
Subsiech: FW. West Virginia Dept of Agriculture Hemp Rules Pubdic Comment

From: Randy Querry <rquerry@a2ia.org>

Sent: Monday, July 8, 2019 18:53 AM

Tos WV Legisiative Rules Comments <rulescomments@wvda.us>

€2 Anna Williams <awilliams@a2ia.org>

Subject: West Virginia Dept of Agriculiure Hemp Rules Public Comment

Dear Ms. Birchiield,

[ hope that this finds vou well, [ invite your attention to the attached comments for the industrial Hemp Rules, Please do
not hesitate o contact us with any questions or comments.

Kind regards,

B2F? Prasicdents Court, Sulia 220
Frescisrick, MDD, 21703

Main U 307 844, 3248

Fo 240.454.9449
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Mas, Madizson Farehfield

Weat Virginia Departroent of Agriculture
1900 Kanawhs Bid, East

Charleston, WV 253463

SIUSH2E Indosivial Hemp

Tlear Mo, Ripehifield,

T axa wraking today S0 express the g;c:-asii:-ic::-m of the .:&mszrrican Association for Labovatory Acoveditation
{AZLAY as it pertaing o0 laboratory testing as proposed in the rules, Title 81 Lepislative Bule Departmant
of Agriculiure Series 28 - Industral t-lsemp, that ts cvrrently open for publiie comment. T kindly subwmit the

following comment for your review and consideration.
Heotion §1-28-8 luspection Prograwm for Tessing and Supervision During Growth and Harvest
inelndes reguivemants for quantitative laboratory determivation of the THU concentration.

.3

We r'\:ummuad *}mL the fllowing language be convider for gualifying the laboratovies under these rules

Quaniiaiive laboratory determination of the THE conventraiion will be performed acsording 40

proefocsds approved by the Commissioner. Loboratories performing the testing musi de geevadited o

the ISG/EEC T7828 a‘im wai The asgesement and acorediinlion provess mist be carried out by o non-profid
aecrediiation body that s @ signatery o s’?; z Fnternationgd Ladoraiory deoradiiation Cooaperation $LaAC

Muied Recogriiion Arrongament operofing in conformance with the I8G/IRC F7011 standard,
{Recommeended addilional language in taliosl,

Techmcally gualifving the laboratory, through the rehance of scoveditation, will assurs the Commissioner
that the laboratores w smi bave heen externally reviewed and have the resources necessary such as the

A

approprinte aguipment and trained and gualified personne! o eonduct the specific hemyp testing helng

-£

fihe vesulis as

s

reguested. Also, the {,Aosnxt;.is,«:‘;mner and mdugtey can be assnred of the aosuracy o
significant decisions such as suspending or vevoking Heonses are based on the Lbuw tory analyses,

Additionally, laboratories and industry are provided with an even-playing _ﬁ_ssui. Wasat Virginis

Departmeent of Agriewliore stafl efforts can then be divected to oversight of the program.
We also noted o couple of minor edits within the rules that may need correcting s follows

2.1 "Aet” - nuoans the Indusivial Hemp Dovelopment Act of 2002, Should this he 20207

5.3 Buring any inspection andfor sampling, the Heensee, or bis or her anthovized representative

shall he present at the growing operation and provide the Department’s inspector with compete and
unvestricted fo acosss all industeiad bemyp planis and seeds. . Bhould this be compdete and unrestricted

acoess to all industrial hemp plants and seeds?




AZLA 19 2 nongrofid, non-governmeental, pub'u, gervice, membership sociely that strives {0 promots
guality in testing and testing-velated asctivities through secreditation and is dedicated to promots
uneonproniising guality m ar‘“ﬂ,r‘h.\.tmu aceapted evervwhere and by averyons.

AZLA vermnaing ready 0 be g continnuing soures of support and guidance to the Weat Virginia Department
aory oompetence, and acereditation and will condinue to ssm.:g:-a}ri;

.

of Agricultare ou issues of guality, labovat

s
The
o

the valuable work being done. We wouldd be ;310" sad to provide more background and elaboraie on ow

\

comments ab vour conveniencs. Iinterented, ploase contact either Bandy Querry, Divector of
Government Helations at sgusm oy or Anua Willlams, Se Accreditation Bfﬁ:s:m at

P

g, .
i B e i
- 3

i
i
tonnie Spires

CEO, 5214

TOAWANANE \\‘u _-\ \\}:}}



West Virginia Department of Agricuiture
Hent A Leonhardt, Cormmissioner
Joszph L Hetton, Deputy Sommissioney

Foly 26, 2019

Randy Querry, LHrector of Governrment Relstions
AMLA

3202 Prasidents Court, Sute 220

Frederick, M1 21703

AR g
Il S .

Prear Mr. Querry:

Thank you for submining public comments 8 response to the West Virginia Departinent of Agriculmre’s
{WVDA’s) proposed legislative rule, 61 C.8.R. §29, Industrial Hemp, and 61 8.1, §30, Hemp
Products. All commenis were reviewed by Departmend wiaff, compered 1o current law and practices in
other jurisdictions, and considered for inclusion. Below arve the responses of the Departrnent:

Commment:
Your comiment sugzested there be a4 regairement for ISCYIEC 17025 standards for third party laboratories
issuing certificaie of analvais,

Hesponse:
The Department agrees with your suggestion and will amend the rule to incorporate that change,

Comment:
You pointed ot typographical arrors m tho rule,

Hesponse:
The Department agrees with vour review and has corrected the tvpographical ervors.

Wo appreciate your interest in these legislative rales and vour participation in the public conument
process, and we look forward to working with vou in the fumire.

Sineersly,

ey

o
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& \-\\\‘\\.\\\.\“\“\-.
SR CTRY et 3
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Kent A, Leonhards

Commisgioner

e ¢ :
www. agriculture wyv.govy
in acsordance with federal and state lawe, the Wesl Winginla Deparimand of Agriouin g is prohdsitad fam
digprininaden i B programs and sevioss on e hasis of rage, oier, o, $OX, 2RS. NSHOND! olgn o
annestyy, visabifily (intiuding slindness), madical canaitian, Myt stotus, valeran sigtls, and poifics! sfiilistton.

reaiing sddress: 1800 Kanawhs Bhed, Tast, Charlastan, WY 253050004
ohysioal addrass: 217 Gus R Dougings Lang, Charlesion, WY 28312
felephone: 304-558-3580 » fax 304-588-2203




